
/f'fo ^ac.zfi
Crimes Against Persons 21-3407:

error to dismiss. State v. Burrell, 237 K. 303, 306, 699 P.2d
499(1985). •

14. AudioAdsual recording of proceedings, MADD and
SADD buttons worn by spectators, polygraph test, Intoxylizer.
test, restitution sentence discussed. State v. McNaught, 2^ K. i
567. 713 P.2d 457 (1986).

15. Aggravated vehicular homidde patterned directly
hereon; causal connection between defendant's driving and
victim's death essential element. State v. Woodman, 12 K.A.2d'
110, 113, 114, 735 P.2d 1102 (1987).

16. Cited; under 21-3610, seller need not have knowdedge
of minor's age; 21-3610 meets constitutional tests. State v.
Robinson. 239 K. 269, 271, 272, 718 P.2d 1313 (1986).

17. Where crime does not involve dishonestyor false state-.
ment, failure to give credibility instruction thereon correct.
Fudgev. Cityof Kansas City, 239K. 369,376,720 P.2d 1093
(1986).

18. Cited; aggravated vehicular homicide (21-3405a) as
concurrent ana controlling involuntary manslaughter (21-
3404) examined. State v. Goodnow, 12 K.A.2d 294, 295, 740
P.2d 113 (1987). , • - •

19. Cited;viable fetus asnota "humanbeing"'within mean
ingofaggravated vehicular homicide statute (21-3405a) deter
mined. Statev. Trudell, 243 K. 29, 32. 755 P.2d 511 (1988).

20. Cited; violation aslesser included offense ofaggravated
vehicular homicide (21-3405a), distinction in manner of driv
ingcausing accident examined. Statev. Hickey, 12K.A.2d781,
782, 757 P.2d 735 (1988).

21. History of8-2117 (juvenile traffic offenders) examined;'
limitations on length and places of incarceration determined.
State V. D.L.P.. 13 K.A.2d 647, 652, 778 P.2d 851 (1989).

22. What constitutes a "traffic offense" as defined in 8-
2117(d) examined; drivingwith suspendedlicense (8-262) held
not within definition. State v. Frazier, 248 K. 963, 970, 811
P.2d 1240 (1991).

23. Refusal of court to instruct on vehicular homicide as
lesser included offense of second-degree murder examined.
State V. Stone, 253 K, 105,112, 853 P.2d 662 (1993).

24. Cited in holding court lacked jurisdiction toconvict fa
ther of rape of 15 year-old daughter w^ere father also con
victed of aggravated kidnapping. Cannichael v. State, 18
KA2d 435, 442, 856 P.2d 934 (1993).

25. Whether evidence was sufficient to establish defen
dant's driving constituted amaterial deviation from reasonable
standard of care examined. State v. Trtka, 20 KA.2d 84, 86,
88, 884 P.2d 434 (1994).

21.3405a.

History: * L. 1984, ch. 39, § 48; L. 1985, ch.
48, § 14; L. 1988, ch. 47. § 3; L. 1989, ch. 88, §
1; Repe^ed, L. 1992, 298, §97; Repealed, L,.
1993,ch. 291, § 283; July 1.

CASE ANNOTATIONS

1. Driving while under theInfluence ofalcohol (8-1567) Is
lesser included offense. State v. Woodman, 12 K~A.2d 110,
118,119, 735 P.2d 1102 (1987). I

2. Convictions afBrmed; admissibility of blood alcohol test
(8-1001), abuse in sentencing (21-4601 et seq.), underlying
crimes examined. State v. Louis, 240 K. 175, 727 P.2d 483
(1986).

3. Statute is concurrent with andcontrols general Involun
tary manslaughter statute (21-3404). State v. Goodnow, 12
K.A.2d 294, 296, 740 P.2d 113 (1987).

4. Cited; DUI (8-1567) as lesserincluded offenseof invol
untary manslaughter (21-3404) examined. State v. Adams, 242
K. 20, 24, 744 P.2d 833 (1987). jrl'i •

5. Viable fetus nota "human being" within meaning of ag- ;
gravated vehicular homicide statute. State v. Trudell, 243 ^ -
29, 755 P.2d 511 (1988),

6. "\^le fetus" as not a "humanbeing"within meaning
of firstdegree murderstatute (21-3401) determined. Statev.:• >
Green. 245 K. 398, 401, 781 P.2d 678 (1989).

7. Conviction reversed >\4iere state failed to inform ac
cused of statutory rights pursuant to 8-lD01(f). Statev.
248 K. 911,811 P.2d 873 (1991). ' I v -v

8. Whether bouse arrest constitutes imprisonment ujider
21-3405b(b)(2) examined. Statev. Sdierier, 254K. 926, p27,"
931, 937,869 p.2d729(lp94). , ' •

9. Whether uncounseied DUI diversion >^ere defeq<^t
was notimprisoned may be used toenhance sentence in hib* -'
sequent DUI conviction examined. Palettav. Qty ofTppeka,'"
20 K.A.2d 859,864, 893P.2d280 (1955). .. , • : •--t-

. r- i-i-

21-3405b. ^ i
History: L. 1988, ch.47, § 1;L.1990, ch;97,^̂

§ 2; Repealed, L. 1992, ch. 298, § 97; Repealed,
L. 1993, ch. 291, §283; July 1. ' •• 'j .

CASE ANNOTA-nONS '

1. Whether house arrest constitutes imprisonment under
section and constitutionality of section examined. State v.
Scherzer, 254K.926,927,933,937,939,869P.2d729(1994). ,

2. Whether blood testresults requested bydefendant's phy
sician in vehicular homicide caseare subject to physician-pa
tient privilege examined. State v. Mendoza, 20 ^A.2d 541,' i
543,889 P.2d 1147 (1995). ' r '-Ai/.'.-lC.

I I . (1

21-3406. Assisting suicide. Assisting<sui-.
cide is intentionally advising, encouraging or as*. \
sisting another in the taking of the other!s life
which results in a suicide or attempted suicide."'

Assisting suicide is aseverity level 9, person fel- '
ony. •. ... I . -fl..

History: L.1969, ch. 180, \ 21-3406; L.1992,
ch. 298, §8; L. 1993,'ch. 29l, §23; July 1.
Sotirce or prior laws ' •'

21-408. '
f .

Law Review and Bar Journal Referenceit h-,
"Euthanasia: A Medical and Legal Overview,'* Howard N."v.

Ward, 49J.BAK. 317,324 (1980);:.

'case ANNOTATIONS '^''7 --r
1. Where defendant pushed plunger on needle in decea-!

sed's arm and pulled gun trigger ultimately resulting In death,
defendant properly convicted offirst degree murder. Stato v.,
Cobb, 229 K.522,525,625 P.2d 1133.

21-3407. • "
History: L. 1969, ch. 180, § 21-3407; Re-,

pealed, L. 1992, ch. 183, § 9; Repealed, L.U993, "
ch. 291, § 283;July 1.
Source or prior lawj • f:-) -T

21-409,21-437. ' •/

" •
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CASE ^NOTATIONS
1. Requirement that abortion be perfonned in accredited

hospital and tbat three physicians attest to necessity of termi
nation held unconstitutional; unconstitutional provisions of
section held severable. Poev. Menghini, U.S. District Court
of Kansas. Civil Action No. KC-3411. filed March 13,1972.

2. Subsection (2) (a)heldtoviolate equal protection clause
of the fourteenth amendment. Poev. Menghini, 339F.Supp.
986, 995, 996.

3. Trialjudgehas a duty to instructon a lesserdegreeof a
crime when accused might be convicted of the lesser o^ense.
State V. Conley,6 K.A. 280,284, 627 P.2d 1174. '

4. Cited; viablefetus as not a "human being"withinmean
ingof aggravated vehicularhomldde statute (21-3405a) deter
mined. State v. TrudeU, 243 K. 29. 32. 755 P.2d 511 (1988).

5. Wrongful birth as recognized tort, typeof damages and
periodof time covered determined. Arche v. United States of
America, 247 K, 276, 281, 798 P.2d 477 (1990).

21-3408* Assault. Assault is intentionally
placing another person in reasonable apprehen
sionof immediate bodily harm.

Assault is a class C person misdemeanor.
History; L. 1969,ch. 180,§21-3408; L. 1992,

ch. 298, § 9; L. 1994, ch. 291, § 22;July1.
Source or prior law:

21-436.

Crosi References to Related Sections:
Useof force in resisting arrest, see21-3217.

Law Review and Bar Journal References:
"Child Abuse and Neglect The Legal Challenge," G. Joseph

Plerron, 46J.BA.K. 167, 173 (1977)..
"Reform in Kansas Domestic Violence Legislation." Da^d

J. Gottlieb and L. Eric Johnson, 31 K.L.R. 527,536 (1983).
Attorney General*!Opiniona: '

Assault; batteiy; prosecution for Intentional exposure to
HIV. 92-29.

Restraining orders violations; criminal trespass; probable
cause for airesL 94-74. . ^'

CASE ANNOTATIONS

1. Assault In federal penitentiary; Assimilative Crimes Act
has no application ifact ismade penal under federal statutes.
United States v. Patmore, 475 F.2d 753.

2. Conviction ofaggravated assault not upheld; meaning of
apprehension ofbod^harm determined. State v. Warbritton,
215 K. 534, 536,537,527 P.2d 1050.

3. Conviction of assault and batteiy and rape; alleged trial
errors reviewed and conviction uphela. State v.James. 216 K.
235.531 P,2d 70.

4. Applied inupholding conviction under21-3411; evidence
and instructions sufficient State v. Clanton, 219 K. 531,532,
548P.2d768.

5. Instructions hereunder not required In prosecution for
aggravated assault and aggravated burglary. State v. Williams,
220 K. 610, 611, 556 P.^ 184.

6. Simple assault is lesser offense to aggravated assault; fail
ure to instruct thereon error. State v.Werkowsld, 220 K. 648,
652,556 P.2d 420.

7. Mentioned; Intent requirements of K.SA. 1976 Supp.
21-3431 declared unconstitutionali impennissibly vague. St^e
V. Kirby, 221 K. 1,5,563 P.2d 408.

8. Under evidence Instruction on assault not required in
prosecution for aggravated batteiy. State v. Buckner, 221 KJ '
117,121, 558 P.2d 1102. . -/> ^ •

9. Applied; conviction ofaggravated battery affirmed; in- •
structions upheld. State v. Bail^i223 K. 178, 183, 573 F.2d
590.

10. Cited; conviction foraggravated robbery reversed; im
proper instruction. State v. Nelson, 224 K. 95, 97| 577 P.2d "
1178. - • .

11. Review of conviction hereunder and ofother crimes; no
reversible error. State v. Sanders* 225 K. 147, 148, 587 P.2d
893. •'

12. Use of Erearm, loaded or unloaded, in commission of
any offenseset out in this artide requires mandatorysentence
(21-4618). State v. Deutscber, 225 K. 265, 267, 269, 271, 589
P.2d 620. --'v-.-i

13. Cited; firing gun at police officer legally sufficient to
satisfy requirements of aggravated assault on a laW enfonie-
ment ofBcen convictions affirmed, ^tate v. HoweQ & Ta)iori
226K. 511.515, 601 P.2dll4L'—

14. Cited; impoundment of defendant's vehicle unauthori
zed and unreasonable; conviction reversed. State v... Urban, 3
K.A,2d 367,595 P.2d 352. ••

15. Where stipulation contained evidence to establish ele
ments of assault, courtproperly found respondent guilty be
yondreasonable doubt In re Geisler, 4 KA.2d684,685,. 686t
687, 688, 689,690, 610 P.2d 640.. • <• ••

16. Citedin holding instruction on aiding and abetting In-
eluding other than Indicated crime proper under evidence.
State V. Hobson, 234 K.,133,157,671 P.2d 1365 (1983).

17. Cited;where ioformation did not allege everyessential
element ofaggravated assault (21-3410), conviction reversed.
State v. SlansI^, 239 K. 450,452,453, 720 P.2d 1054 (1986)..

18. Exact statutory words need not be used if meaning is
clear. State v. Bishop. 240K. 647,651, 732P.2d 765 (1987).':.

19. Cited;"deadlyweapon" construed, duty to Instruct on
lesser included offense (21-3107)-examinedi State v. Adams, --
12 K.A.2d 191,194,737 P.2d 876 (1987). : i

20. Cited; aggravated assault (21-3410) as nota lesser, in
cluded offense (21-3107) of attempted (21-3301) second de- ''
gree murder (21-3402) noted. State v.Daniels, 12KA.2d 479,
483,753 P.2d 300 (1987).

21. Failure to allege essential elements of offense in Infor
mation asvoiding conviction thereofnoted. Zapata v.State,14
K.A2d94,96,782P.2dl251(1989). . . I' •. .

22. Evidence required for instruction on^gravated assault
examined; immediate apprehension ofbodiljTwjm-as neces
sary element noted. State v. Dixon, 248 K. 776,785,8ll.P.2d
1153(1991). r. •'"-'•i' 'f

23. Whether defendant's conviction for attempted aggra- >
vated assault must be reversed because nosuch crime eiiste<^ ,
at time examined. State v. Martinez, ^ KA.2d 824,830,893
P.2d 267 (1995). ; , •'V'-'

21-3409. Assault of a law'enforcement
officer. Assault of a law enforcement officer.is an
assault, as defined in K.S.A. 21-^08 and .amend«j
ments thereto, committed against a imiformed or
properly'identified state, coui^ or city'law^en-
forcement officer while such officer is engaged in;^
the performance ofsuch officer's duty. ;J,. ,'•/

Assault of a lawenforcement officeris a class A.<
person misdemeanor. ''
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Sex Offenses
21^501

amendmenb thereto, aggravated criminal sod
omy. as defined in K.S.A. 21-3506 and amend
ments thereto, prostitution, as defined In K.S.A.
21-3512 and amendments thereto, promoting
prostitution, as defined in K.S.A. 21-3513 and
amendments thereto or sexual exploitation of a
child, as defined in K.S.A. 21-3516 and amend
ments thereto.

ony ^ murder is an off-grid penion fel-
(d) This section shall be part of and supple

mental to the Kansas criminal code.History: L. 1994, ch. 252, §1; July 1.
21-3440. Injmy to a pregnant woman,

(a) Injuiy to apregnant woman is injury to apreg
nant woman by aperson other than the pregnant
woman in the commission of a felony or misde
meanor causing.the premant woman to suffer a
miscarriage as a resu t ofthat injury.

(b) M used in this section, "miscarriage"
means the interruption of the normal develop
ment of the fetus, other than by a live birth, re
sulting in the complete emulsion or extraction
from a pregnant woman ofa product ofhuman
conception.

(c) Injuiy to a pregnant woman in the com
mission of a felony is a severity level 4, person
felony. Injury to a pregnant woman in the com
mission of a violation of K.S.A. 21-3412 subsec
tion (a)(1) of K.S.A. 21-3413 or K.S.A. 21-3517
and amendments thereto is aseverity level 5. per
son felony. Injuiy to a pregnant woman ik the
commission of a misdemeanor other than a vio
lation of K.S.A. 21-3412, subsection (a)(1) of
K.S.A. 21-3413 or K.S.A. 21-3517 and amend
ments thereto isa class Aperson misdemeanor.

(d) The provisions of this section shall be part
ofand supplemental to the Kansas criminal code.

Histoiy: L. 1995,,ch. 195, §Ij May 4.
21-3441. Injury to a pregnant woman '

by vehicle, (a) Injuiy to apregnant woman by
vehicle is injuiy to apregnant woman by a^person <
other Aan the pregnant woman in the unlawful i

(c) (1) Injury to apregnant woman by vehicle
while committing aviolation ofK.S.A. 8-1567 and
amendments thereto is aseverity level 5, person

(2) Injuiy to a pregnant woman by vehicle
while committing aviolation oflaw related to the
operation ofa motor vehicle other than K.SA 8- ,
1567 and amendments thereto is aclass Aperson '
misdemeanor.

(d) The provisions of this section shall be part •
ofand supplemental to the Kansas criminal code.

History: L. 1995, ch. 195, §2; May 4.

Article 35.—SEX OFFENSES
CrossReferences to Related Sections:

legation ofparental rights as aresult ofafelony in which
sexualIntercourseoccurred, see 38-1586.

LawReview and BarJournalReferences:

32"KrR aiMM)."""
"A QuantiUtive and Descriptive Survey of Evidence Lawin

715 Courts," Stanley D. Davis, 37 K.L.R.
"The Kansas Criminal Code: 1992 Amendments." Emll A.

Tonkoyich, 41 K.LR. Criminal Procedure Edition 73, 84

"The Civil Commitment of Sexually Violent Predaton in
Kansas: A Modem Law for Modem Tunes," Kelly A. Mc
Caffrey. 42K.L.R. 887,890 (1994).

21-3501. Definitioiis. The following defi
nitions apply in this article unless a different

XAA Laiw LlAi4awiLU

operation ofamotor vehicle causing the pregnant
woman to suffer a miscarriage as a result of that
injury.

(b) As used in this section, "miscarriage"
means the interruption of the normal develop
ment ofthe fetus, other than by a live birth, re
sulting in the complete emulsion or extraction
from a pregnant woman of a product ofhuman
conception.

meamng is plainly required:
(1) "Sexual intercourse" means any penetra

tion of the female sex organ by afinger, 5ie male
sex oigan orany object. Any penetration, however
slight, is sufficient to constitute sexual intercourse.
Sexual intercourse does not include penetration

of the female sex organ by a finger or object in
the course ofthe performance of:

(a) Generally recognized health care prac
tices; or

(b) a body cavity search conducted in accor
dance with K.S.A. 22-2520 through 22-2524, and
amendments thereto.

(2) "Sodomy" means oral contact or oral pen-
eti-ation of the female genitalia or oral contact of
the male genitalia; anal penetration, however
slight, of a male or female by any body part or
object; or oral or anal copulation or sexua inter
course between a person and an animal. "Sod
omy" does not include penetration of the anal
opening by a finger orobject in the course ofthe
performance of: ,
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amend complaint granted examined. State v. Switzer. 244 K.
449, 769 P.2d 645 (1989).

9. Evidence sufficient to instruct onlesser included count
(21-3107) of attempted rape (21-3301. 21-3502) examined.
State v. Hammon, 245 K. 450. 453. 781 P.2d 1063 (1989).

10. Oral-genital stimulation known as cunnilingus is not in- •
eluded within meaning ofsodomy; conviction based thereon
cannot stand. State v. Moppin. 2^ K. 639, 644,783 P.2d 878
(1989).

11. Aggravated sexual battery (21-3518)' as not lesser in
cluded crime ofrape. (21-3502) examined; holdings to the con
trary disapproved. State v. Cibson, 246 K. 298, 301, 787 P.2d
1176(1990).

12. Information charging anal sex as sufficient to allege anal
copulation determined. State v. 'Wlson. 247 K. 87. 92. 795
P.2d 336 (1990).

13. Cunnilingus as not constituting sodomy noted; ruling
not applied retroactively. State v. Neer, 247 K. 137. 138. 7te .
P.2d 362 (1990).

14. Cunnilingus as not constituting sodomy noted; convic- ^
tion for aggravated criminal sodomy based upon such act can
not stand. Statev. Crawford. 247 K. 223. 795 P.2d401 -
(1990). . o ' ' •'

15. Cunnilingus asnotconstituting sodomy noted; convic
tion for aggravated sodomy (21-3506) and aggravated incest
(21-3603) reversed. State v. Schad. 247 K. 242. 244.795 P.2d
406(1990). ' ' • • " j -

16. Conduct amounting tomultiple acts ofrape examined; ;
minority opinions view regarding multiplicity noted. State v. i
Zamora. 247 K. 684. 693. 696. 803 P.2d 568 (1990).

17. Attempted aggravated criminal sodomy as underiying
felony in felony murder question examined. State v. William,
248K.389.400.807 P.2d 1292(1991). '

18. Cited where conviction ofaggiavated incest, under facts
alleged and proved barred prosecution for indecent liberties :•
and aggravated criminal sodomy. State v. Chandler, 17 IC.A2d ;i
512.513.839 P.2d551 (1992). < i,. " . >

19. Cited in holding court lacked jurisdiction to convict, fa- .,
ther of rape of 15 year-old daughter where father also con-
victed of aggravated kidnapping. Cannichael v. State. 18 ^
ILA2d 435. 444. 856 P.2d 934 (1993). •; ;

20. Whether evidence was sufficient to prove victim was
overcome by force or fear in rape case examined. StatPiV...
Borthwick, 255 K. 899.903. 880 P.2d 1261 (1994). - , j.,

21-3502. Rape, (a) Rape is: (1) Sexual '
tercourse with a person who does not consent to
thesexual intercourse, tmder any ofthefollowing
circumstances: i. •

(A) 'When the victim is overcome by force or,-;
. fear; '•> - [l-

(B) when the victim is unconscious orphysi- s-
cally powerless; or "

(C) when llie victim is incapable of giving!:-
consent because of mental deficien<^ or d^ease,
orwhen thevictim is incapable of oving consent *
because oftheeffect ofany alcoholic Uquori nar- ;
cotic, drug or other substance, which condition '̂
was known by the offender or was reasonably apt •̂•

, parent to the offender; or •

(a) Generally recognized health care prac
tices; or

(b) a body cavity search conducted in accor
dance with K.S.A. 22-2520 through 22-2524. and
amendments thereto.

(3) "Spouse" means alawful husband or wife,
unless the couple is living apart in separate resi
dences oreither spouse has med an action for an
nulment, separate maintenance ordivorce or for •
relief under the protection from abuse act.

(4) "Unlawful sexual act" means anyrape, in
decent liberties with a child, aggravated indecent
liberties with a child, criminal sodomy, aggravated
criminal sodomy, lewd and lascivious ^havior.
sexual battery or aggravated sexu^ batteiy, as de
fined in this code.

History: L. 1969.ch. 180,§21-3501; L. 1983,
ch. 109. (1; L. 1990, ch. 149, §14; L. 1991, ch.
86. § 1; July1. . ;
Cross References to Related Sections:

CMl commitment of sexually violent predaton, see 59-
29a01 et seq.

Law Review and Bar Journal References:
"Reform in Kansas Domestic Violence Legislation,' David''̂

J. Gottlieb and L. Eric Johnson, 31 K.L.R. 527,554 (1983).
Attorney General's Opinions:

Code for <are of children; definition of sexual abuse and
exploitation in code; conformity with federal regulations. 83-
186. ,

Rape; aggravated sodomy; rape shield statute; gender. 88-
162. ^

Juveniles; coDection of blood and saliva specimens; finger
printing byKBI. 95-63.

CASE ANNOTATIONS
1. Failure to Instruct ondefinition herein not cleailv erro

neous- conviction hereunder and ofother crimes upheld. State
V. James, 217 K. 96. 100. 535 P.2d 991.

2 Applied* conviction under 21-3503 (1) (a) upheld. State
V. Sisson. 217 K. 475.476.536 P.2d 1369.

3. Cited in holding that second prosecution under 21-Mll
did not constitute double jeopaidy under the provisions of 21-
3108. Williams v. Darr. 4 K.A.2d 178, 603 P.2d 1021.

4. Clted;efrectofchangesinstatutesinvoMnglndecentlib-
erties with child discussed. State v. Amistrong, 238 K. 559,
564.712 P.2d 1258 (1986).' ' '

5. It is clear from reading 21-3506 and 21-3401 that all el*'
emenb of aggravated criminal sodomy not present In ho^-
dde. State v. Strauch. 239 K. 203,217.718 P.2d 613 (19W).

6 Cited; 60-1507 question on jurisdiction to convict ofag
gravated sexual battery (21-3518) on information ch^ng
(21-3502) examined. Patterson v. State, 12 K.A2d 731, 754
P.2d 1207 (1988). V T

7 Cited; tw*>-pronged test to determine whether lesser
crime is lesser included offense (21-3107(2)(d)) examined.
State v. Flke. 243 K. 365. 372. 757 P.2d 724 (1988). .

8. Alternative provisions of paragraph (2) construed; pro
secution's duty to memorialize amendment where leave to

'v;
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(2) sexualintercourse with a child who is un
der 14 yearsof age,

(b) It shall be a defense to a prosecution of
rape under subsection (a)(2) that the child was
married to the accused at the time of the offense.

(c) Rape isa severity level 2, person felony.
History: L.1969, ch.180, §21-3502; L.1978,

ch. 120, § 1; L. 1983, ch. 109, § 2; L. 1993, ch.
253, § 1; L. 1993. ch. 253, § 2; July1.
Source or prior law:

21-424, 21-425.

Law Review and Bar Journal References:
"Reform in Kansas Domestic Violence Legislation," David

J. Gottlieb and L. Eric Johnson, 31 K.L.R. 527, 529 (1983).
"Survey of Kansas Law: Criminal Law," Robert A. Wason,

32 K.LR. 395, 396(1984).
"TheBattered Woman's Syndrome Defense," Colleen Cacy,

34 K.LR. 337, 364 (1985).
"Kansas Recognizes Rape Trauma Syndrome," Charles H.

Herd, 24 W.L.J.653,661 (1985).
"Criminal Law: Multiplicity and the Independence of Ag

gravated Sexual Batteiy Under KAN. STAT. ANN. ^21-
3107(2) [State v. Mason. 827 P.2d 748 (Kan. 1992))," Lance
Thaxton, 32 W.LJ. 290,291 (1993).

Attorney General's Opinions:
Rape; aggravated sodomy; rape shield statute; gender. 88-

162.

Family planning centers; state funding ofcontraceptives for
minors. 92-71.

CASE ANNOTATIONS
1. Conviction upheld; due process not violated by lineup

procedure; counsel present during viewing. State v. Kelly, 210
K. 192, 499 P.2d 1040.

2. Conviction hereunder afHrmed; search not objectiona
ble; prior rapes admissible; lesser included crimes instruction
not required. State v. Masqua, 210 K. 419,502 P.2d 728.

3- Cited; conviction under prior statute set aside as being
duplicitous. Jarrellv. State, 212 K. 171, 510 P.2d 127.

4. Conviction hereunder upheld; statement ofaccused not
inadmissible solely because counsel not present. State v. Nich
ols. 212 K. 814.512 P.2d 329.

5. Conviction hereunder not error in failure to Instruct on
adulteiy; separate crimes; record reviewed; conviction upheld.
State V. Platz, 214 K. 74, 77, 5;9 P.2d 1097.

6. Conviction hereunder, record examined; conviction up
held. State V. Winston, 214 K. 523, 520 P.2d 1204.

7. Section is not unconstitutional classificationdiscriminat
ing against sex. State v. Price, 215 K. 718, 723, 529 P.2d 85.

8. Noabuseofdiscretion in admissionofevidenceofsimilar
offenses; instructions proper; conviction upheld. State v.
Hampton, 215 K. 907, 909, 529 P.2d 127.

9. Conviction ofassault and batteiy and rape; afleged trial
errors reviewed and conviction uphela. State v.James, 216 K.
235,531 P.2d 70.

10. Rape is not alesser Included offense ofaggravated kid
napping. Wisnerv. State, 216 K. 523, 532 F.2d 1051.

11. Defendant charged hereunder cannot claim former
jeopardy as to acrime convicted of, where conviction reversed
an( dismissed; rights not denied. State v.Dolack, 216 K.
622, 623, 533 P.2d 1282.

12. Conviction hereunder and of other crimes reviewed; ev
idence of similar offenses; Instructions; no reversible error.
Statev. James, 217K. 96, 100, 535 P.2d 991.

13. Conviction hereunder; no abuseof discretion in admis
sion of'evidence of similar offenses or Instructions. State V.'
Gonzales, 217 K. 159, 535 P.2d 988.

14. Use of word "rape" during prosecution under21-3503
not prejudicial. State v. Wonser, 217 K. 406, 409, 537 P.2d
197.-

15. Conviction hereunder and of other crimes afBrmed; ev
idence admissible. State v. Donahue, 218 K. 351,543P.2d962.

16. Alleged trial errors examined onappeal from conviction
hereunder; noerror.Statev. Emery, 218K.423,543P.2d897.

17. Alleged errors reviewed and conviction hereunder up
held. State V. Adams, 218 K. 495, 499, 545 P.2d 1134.

18. Conviction hereunder; certainstatements madeby vic
timheld notto imply consent. Statev. Clark, 218 K; 726,728,
544 P.2d 1372.

19. Conviction hereunderupheld; aggravated assault charge, •
duplicitous and conviction reversed. State v. Lassley, 218 K.
758,761, 762,545P.2d383. '

20. Conviction hereunder upheld; evidence sufficient to •
sustain verdict State v. Robinson, 219 K. 218, 547 P.2d 335. '

21. Conviction hereunder upheld; testimony and physical
evidence properly allowed. State v.Steward, 219 K.256, 257, '
547P.2d 773.

22. Record reviewed from convictions of murder, aggra
vated battery and rape; no error found. Statev. King, 219 K. •
508, 548 P.^ 803.

23. Erroneous admission of prior conviction constituted
prejudice: conviction hereunder reversed. State v. Doiuielson.
219 K. 772, 773,549 P.2d 964. '

24. Conviction hereunder reviewed; no reversible error.
SUto V. Johnson. 219 K. 847,848, 549 P.2d 1370.

25. Conviction hereunder and of other crimes; record ex
amined; no reversible error. Statev. Lewis, 220 K. 791, 556
P.2d 888.

26. Convictions hereunder and of other crimes affirmed on
• review. State v. Lee, 221 K. 109, 110,558 P.2d 1096.

27. Conviction hereunder and of other offenses; no error in
refusing new trial orinrefusing proposed instruction. State v.
Robertson, 221 K. 409, 559 P.2d 810.

28. Conviction of attempted rape reversed; failure to in
struct on lesser offense of battery. State v. Arnold, 1 KA.2d
642,645, 573P.2d 1087. Reversed: 223 K.715,716,717,576
P.2d651.

29. Alleged trial errors reviewed in affirming conviction
hereunder. State v. Gilder,223 K.220, 221, 574 P.2d 196. •

30. Noabuseof discretion in refusing to grantseparatetri
alsnor in refusal to severcounb; conviction affirmed. Statev.
Howell, 223 K. 282,573 P.2d 1003.

31. Bill of particulars in prosecution hereunder alleged
force onl)^ evidence offorce and fear properly admitted; con
victionafElrmed. Statev.Com, 223K.583,589,575 P.2d 1308.

32. Prejudicial error in prosecution hereunden case re
manded for new trial. State v. Nixon, 223 K- 788, 789, 576

. P.2d 691.
33. Alleged errors in conviction hereunder reviewed; con

victionaffirmed. State v. Cook, 224 K. 132,578 P.2d 257.
34. Convictionhereunder affirmed; limitations on evidence

ofprevious sexual conduct constitutional; statutory definition
ofsodomy construed. State v. Williams, 224 K. 46®, 471, 580
P.2d 1341.
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35. Alleged errors reviewed onappeal from conviction her-
eunder; judgment a^nned. Statev. Higdon, 224 K. 720, 5S5
P.2d 1048.

36. Conviction under section affirmed and sentence ap
proved. State V. Pencek, 224 K. 725, 585P.2d 1052. • •

37. Conviction hereunder upheld; alleged errors reviewed.
State V. Stewart, 225 K. 410, 591 P.2d 166.

38. No error in failure to instruct jury on sodomy or pa- •
hnniTing a prostitute; conviction affirmed. State v. Blue, 225 '
K. 576, 580, 592 P.2d 897. -

39. Conviction afHrmed; 60-447e construed andapplied. In •
re Nichols. 2 KA.2d 431,436, 580 P.2d 1370.

40. Minor convicted as adult hereunder; failure to receive
fair treatment and fair trial; conviction reversed. State v. Gam-
mill. 2 K.A.2d 627, 628, 585 P.2d 1074. •, ' •

41. Admissibility of testimony ofexpertwitness issubject to
the trial court's discretion; convictions of rapeandaggravated
kidnapping afHrmed. State v. Reed, 226 K. 519,601 P.2d 1125.

42. Appeal from conviction hereunder. State v. Washington,
226 K. 768, 602 P.2d 1377.

43. Conviction hereunder upheld; no error in admission
intoevidence ofexpert testimony on bite-mark identification.
State V. Peoples, 227 K. 127,605 P.2d 135. i

44. Conviction afHrmed; defendant received effective assis
tanceofcounsel; sentencingofdefendantproper.Statev.Rice,
227 K. 416, 417. 607 P.2d 489.

45. Conviction upheld; trial courtdid not abuse (^cretion
byfailing tofind jurydeadlocked. State v.Sanders, 227 K. 892,
610P.2d 633.

46. Factthat accused previously retained counsel does not
make inadmissible voluntary statement made bydefendant in
counsel's absence. State v. Costa, 228 K. 308, 309, 613 P.2d
1359.

47. Confinement inautomobile was merefyIncidental tothe
commission of the rape; conviction of aggravated kidnapping
reversed. State v.Cabr^ 228 K. 741, 745, 619 P.2d 1160.

48. Expert sdentiftc opinion must begeneral^ accepted as
reliable before received in evidence; court did not err In allow
ing assistant district attorney to testify. State v.Washington,
229 K. 47, 622 P.2d 986.

49. Duty toinstruct on lesser Included ofTenses arises only
when there is evidence under which defendant might rewn-
ably have been convicted thereof. State v. Everson, 229 K. 540,
626 P.2d 1189.

50. Defense not surprised byappearance of state's missing
witness; two days before trial witness available for interview.
State v. Jordan, 229 K. 558,559, 629 P.2d 1172 (1981). . ,

51. Mistrial declared after 2" d^ oftrial because ofineli
gible juror; double jeopardy did not attach. State v. FoUcerts,
229 K. 608, 629 P.2d 173 (1981). .

52. Conviction reversed; insuifidentevidence ofspecific In
tent tocommit rape. State v. Carr, 230 K. 322,634 fjld 1104
(1981). . . , , • . - •

53. No errorin admitting evidence of flight, excluding evi
dence ofvictim's prior sexuid activity ordenying dismissal of
action for violation of speedy trial statute. State v. Anderson,
230 K. 681, 682, 640 P.2d 1232 (1982). [ i; -

54. Failure toobject bjbailiff notbeing sworn held waiver,
trial court prohibited from ordering polygraph examination of
victim. State v. Dedman, 230K.793, 640P.2d1266 (1982).

55. Psychiatrist's testimony that person suffen rape trauma
syndrome held admissible. State v. Maria, 231 K. 645, 646,
647 P.2d 1292(1982). -i -j

•"'•'••'v.

.56. No instruction onattempted rape required where both
defendant and victim testified as to penetration. State v.Kor- i.
bel, 231 K. 657, 658,659, 647 P.2d 1301 (1982). : . .. . ••

57. No error in refusal to instruct on indecent liberties »
where rape victim's age prevented consent. State v. IJlIey, 231'
K.694. 695, 696, 647 P.2d 1323 (1982).,. . ; v

58. Various alleged evidentiary andprocedural errors con- :
sidered. State v. Thompson, 232 K. 364, ^ P.2d 453 (1982).

59. No error inexcluding prior sexual experience betwwn
defendant and victim; irrelevant toissue ofconsent because of.b
remoteness. State v. Stellw^en, 232 744, 659 P.2d 167 ..
(1983). ! , ^

60. Uncorroborated testimony of prosecutrix was so unbfr;""
lievable it was not sufHdent to sustain conviction. State v. Ma-
dock, 233 K. 1, 660 P.2d 945 (1983).

61. Defend^t found guilty ofrape; .conviction oflesser in
cluded offense of indecent liberties with child set aside. State '
V. Coberiy, 233 K. 100,106,107, 661 P.2d 383(1983). .

62. Adniission ofevidence and jury instruction considered, v,
State ,v. Jones, 233 K. 112, 660 P.2d948 (1983).

63. Courtproperlycombinedpost-arraignmenttimeoffirst;
prosecution and post-airaignment time ofsecond prosecution.
State v. Ransom, 233 K. 185, 661 P.2d 392 (i983).

64. Threats made inddental to commission ofrapewiU not
support conviction for terroristic threats. State v. Reeves, 234. ^

•K. 250,256, 671 P.2d553(1983). . V;, ' ' .
' 65. Court may notissue exparte orderofresentendn^ de-,n

fendant mustbe present at timeof sentencing, Statev. Coy,
234 K.414,420,672 P.2d599 (1983). ' ' ' '

•' 66. Evidence suffident to show victim's resistance over
come by both force and fear. State v. Cantrell, 234 K. 426,'
429.673 P.2d1147 (1983). • ^ ' •'' '

67. Rights and responsibilities ofprosecution and court to-
garding juveniles waiver hearings (38-636) and preliminary
hearings (22-2902) outlined. In re Davis, 234K. 7M,,771,674 •
P.2d 1045(1984). ;

68.'-Identi-Kit composite goes to weight and suffldency;,''̂
' pretrial photographic lineup identification not impermissibiy •

suggestive; spouse's observation ofkeys not privileged. State,v. _:,t
Galloway, 235 K. 70, 680 P.2d 268 (1984). • < -u i

69. Foundation for admission of tape recordings In mort'
jurisdictions outlined and applied ("911" recording ofcrime in, i>
progrMs). State v. Williams. 235 K. 485, 486, 491,~681 F.2d
660(1984).

70. Conviction hereunder; evidence admissible under 60-,.,.
455 may be admissible to show commission of crime itself-
State V. Gray, 235 K. 632,634, 681 P.2d 669 (1984). i,'.'

71. Statute not discriminatory against men. State v. Wood,
235 K. 915,919,686 P.2d 128 (1984).. • v v '

72. Convictionhereundenfingerprintidentificationanduse j);
.ofphotographic evidence discussed at length. State v. Mur-
. dodc, 236 K.146,689 P.2d 814 (1984). i

73. Rape trauma syndrome testimony not violation ofrape
• shield pnsvlsions;. absence of syndrome inadmissible where,

consent isdefense. State v. McQulUen, 236 K. 161^,172,! 6^,^;(
P.2d 822 (1984). ' r • i..' . '

;74. Suffidency ofevidence; medical expert notauthorized., !
to testify complainant was raped. State v. Bressman, 236..K:^.<;
296, 297. 304, 689 P.2d 901 (1984).,, , . . . • -

75. SufBden^ofevidence. State v. Hanks, 236 K. 524,525,
536, 694P.2d 407(1985). 'V V.:' ;.

."'' 76. Behavior andcomments of defendant during arrestid-
mitted as part of res gestaa. State v. Davis, 236 K. 538, 539,

: 694 P.2d 418 (1985).

1,
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77. Suffidencyofunconoboratedprosecutrixtestimonyev-
idencesustained; constitutional, expost facto challenges rein*
tent meritless. State v. lile, 237 K. 210, 2I1» 213, 699 P.2d
456(1985). • •

78. Timelimitations of appealof conviction (22-3608); rev
ocation of probation foUov^g imposition of sentence (21-
4603). State v.Trlpp, 237K. 244,699P.2d33(1985). •

79. Refusal toorderpsychiatric examination for, and use of
videotaped deposition of, victim discussed. State v. Woold-
ridge, 237 K. 737,703 P.2d 1375 (1985). I

80. Cited; rightto counsel Infringed where law partnerrep
resents another charged withsame crime and conOict arises.
State V, Lem'Mons, 238 K. 1. 2. 705 P.2d 552 (1985).

81. Efrectofdelays{Tomlnterlocutoiyappeals(22-3603)on
constitutional rightto spee<^trial discussed. Statev. Callow^,
238 K. 100, 708 P.2d 508 (1985). •

82. In-custody statement without counsel, witness' com
ment ondefendwt's silence, impeachment ofprosecution wit
nesses discussed. State v. O'Neal, 238 K. 183, 708 P.2d 206
(1985). •

83. Attempted rape instruction, sexual battery (21-3517)
and aggravate sexu^ battery (21-3518) as lesser offenses dis
cussed Statev. Galloway, 238 K. 415,710P.2d 1320 (1985).

84. Evidence of prior crimes (60-455), sufBdency of com
plaint affidavit, photographic evidence, trial consolidation dis
cussed. State v. Breaze^e, 238K.714, 714 P.2d1356 (1986).

85. Specific Intent isnotelement of crime ofrape. Wiley v.
Rayl, 767F.2d679, 680 (1985).

86. Admission of state rebuttal testimony by formerprose
cuting attorney and rapecounselor examined. Statev. Hayes,
239 K. 443, 720 P.2d 1049 (1986).

87. Severity of sentence, In-court Identifications, photo
graphic evidence oflineup examined. Stats v. Slansky, 239 K.
450. 720 P.2d 1054 (1986). V

88. Expert testimony on rape trauma syndrome relevant
and admissiblev^ere consent is defense. State v. McQuillen,
239 K. 590, 721 P.2d 740 (1986). >•

89. Speedy trial, justices qualified on rehearing, hearsay
statements, incriminating statements, witness sequestration,
new evidenceexamined. Statev. Ransom, 239 K.594,722P.2d
540(1986).

90. Testimony on incarceration, rebuttal regarding sanity,
venue change, hair samples and confession in evidence. Jury
instructions examined. Statev. Alexander, 240 K. 273,729P.2d
1126 (1986). -

91. Citedbyconcurring Judge In majority holding diat ag
gravated sexu^ battery (21-3518) not l^ser Includ^ ofTense
of indecent libertie3^21-3503). State v. Ful^ier, 12 EjL2d
169, 173,737 P.2d 61(1987). ' ' " ' ''

92. Aggravated Incest (21-3603) not lesser Included oRense
(21-3107); prior sexual relations, limiting instructions, prose-
cutorial remarks examined. State v. Moore, 24t2 K. 1,7,9,748
P.2d 833 (1987).

93. Insanity defense (22-3219) as speedy trial delay (22-
3402), diminished capacity instruction, exparteorderforpsy
chiatric evaluation examined. State v. Maas, 242 K. 44,
P.2d 1222 (1987). ' -

94. Non-identical offense h3 aggravated incest (21-3603),
60-460 hearing examined. State v. Hutchcraft, 242 K. 55,744
P.2d 849 (1987).

95. Peremptory challenges of members of defendant's mi
nority race orgroup examined. Statev. Hood, 242 K. 115,116,
744 P.2d 816 (1987).

96. Admission ofexpert testimony (60-456) by forensic ex
aminer from KBI upheld. State v. Stuk^, 242 K, 204,747 P.2d •• t
137(1987). •

97. Photo lineups, victim's eyewitness description, uncor^;
roborated defense testimony, use of rape kitexamined.' State -
v. Grubbs, 242 K. 224, 747 P.2d 140 (1987).

08. Indecent liberties (21-3503) as not identical nor more'j)
spedfic crime, discharge ofjurof after empaneling ffTsminffd,
State v. Helms, 242 K. 511, 748 P.2d 425 (1988). , •• - :s..j

99. Prior crimes andrape instructions, juryrequests forin- rt
formation, venue, victim's prior sexual conduct examined.
State V. Redford, 242 K. 658, 659, 750 P.2d 1013 (1988).

100. Evidence available at trialof "newdy discovered" evi
dence tending toImpeach ordiscredit, materiality ofevidence.
examined. BaJ<er v. State,243 K. 1« 3,12,755 P.2<i 493 (1988).

101. Cited; 60-1507 question on jurisdiction to convict of "f
aggravated secnial battery (21-3518) on information charging.'M
rape examined. Patterson v. State, 12 KA.2d 731i'754 F.2a N
1207(1988). . ''ii

102. Conviction affirmed; discretion in sentencing exam^'l-
inedwherecourtmisunderstood paroleeligibility at time sen- .^
tence imposed. State v. Clover, 243 K. 689, 763 P.2d 605.
(1988). - v,..rr,

103. Conviction affirmed; Inddentalcharges, multiplidtpus I
charges, suffidency of evidence examined. State v.^Howard,
243 K. 699, 763 P.2d 607 (1988)., .'V-ni

104. Distinctions between aggravated sexual battery (21-.;
3518) and rape noted. State v. Bmunt, 13 K.A.2d 347,3^, 770 .
R2d 852 (1989).
Mo5. Experttestimonyon characteristicsofr^>e victims and •>

expert witnesses, victim's behavior subsequent to alleged as
saults examined. State v. Reser, 244 K. 306, 767 P.2d 1277'.:;
(1989). '

106. Hme limits on district court's Jurisdiction to modify
sentences (21-4603(3)), procedures toattack conditions ofim- , |
prisonment (60-1501 et seq.) examined. State v. Saft, 244 K. j
517, 521,769 P.2d 675 (1989). t- ' • h 'i

107. Alibi (22-3218) and insanity (22-3219) as onlycircum
stances requiring notice of intended defense examined; vol-.-w
untary Intoxication (21-3208) distinguished. In re Habeas Cor-.in
pus Petition ofMason. 245 K. Ul. 112, 775 P.2d 179 (1989).

108. Subsection (l)(c) prohibiting Intercourse withvictim^r.!)
Incapable of giving consent because of mental defidency.or
dise^ not uncon^tutionallyvague. Keimv. State, 13KA.2d.
604,608, 777 P.2d 278 (1989).

109. Lesser induded crime instruction, mention of poly-
graph testduring cross-examination examined. State v. Hamt
mon, 245 K. 450,781 P.2d 1063 (1989).. V • nil

110. Attempted, penetration In attempted rape, victim's;,.-
propensity tororm male sodal Bcqunlntances. testimony ofre-.
caldtrantwitness, underlying felony einnUned. State.v.' Gon^;.?
zaies,245 K. 691,783 P.2d 1239 (1989).'

111. Delays in holding trial caused bvdefendant's motion j
for competency hearing, basis of seairm warrant examined, re
Statev.Prewett,246K.39.40,785P.2d 956(1990). ' -r/

112. Defendant's right to counsel at hearing on motion to
modify sentence (21-4603(3)) determined. State v.Pierce, 246
K. 183,184,787 P.2d 1189 (1990). ' . -rV

113. Aggravated sexual battery (21-3518) not lesser i^.A
eluded crime of rape; holdings to the contrary dls^proved.-i>^
State V. Gibson, 246 K. 298,787 P.2d 1176 (1990). .• •

114. Postarrest/Mlranda silence, other crimes evidence. In*
quirywhy prior complaining witnesses failed topursue retrials ->
examined State v. Searies, 246 E. 567,793 P.2d 724 (1990)... ^
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115. Su^estive pretrlal procedures, evidence from auto-
Tnoblle andhome, sufBdency of e\^dence, peremptoiy chal
lenges examined. State v. Skelton, 247 K. 34, 795 P.2d 349
(1990). -

116. ^Vllen dutyarises to instructon lesserIncluded ofTense
stated, State v. Crawford, 247 K. 223, 226, 795 ?2d 401
(1990).

117. Defendant's offer of rebuttal evidence where state in-
troduces evidence of previous sexual conduct (21-3525) exr
amined. State v. Beans. 247 K. 343, 800 P.2d 145 (1990).

118. Determination wiietherinterrogation is custodial, am-
biguous statementas to assertion of Miranda rights, voluntar-
iness of confession examined. State v. Fritschen, 247 K. 592,
802P.2d558 (1990). ; i-' '

119. Lackof requirement to change life sentenceso good '
time creditsapply, when counsel required for postconviction
motions examined. State v. Cannichael, 247 K. 619, 620, 801
P.2d 1315 (1990).

120. Closing argument constituting prosecutorial miscon
duct, rape as sufficient to support aggravated kidnapping ex
amined. SUte V.Zamora, 247 K. 684, 803 P.2d 568 (1990).

121. Employee asjiot assuming risk ofrape at place ofem-
ployment noted, notwithstanding Imowledge of risK. Perkins v. '
Spivey, 911F.2d 22 (1990). • | ' ' •

122. Rules governing motions for new trial based upon *'
newly discovered evidence reiterated. Statie v. Bedford, 248K.
130,804 P.2d 983 (1991). ' ' ' <

123. Right to speedy trial, peremptory challenges to strike;
blacks from panel, DNA proBling evidence exainined. Smitbx"
V. Deppish, 248 K. 217,218,807P.2d 144 (1991).'; '

124. Raperequiresliving victim wiienact takesplace; ladc*''̂
of instruction on law examined. State v. Perkins,' 248 K. 760,'
771,811 P.2d 1142 (1991). *'

125. State'sneed forevidence and accused's privacy'rights,
propriety of testimony on accused's refusal to submit semen
sample examined. State v.Williams, 15KA.2d 656, 657, 815 '
P.2d569(1991). !

126. Two counts of rape of same victim in same location
within onehour not multiplidtous underfacts. Statev.' Rich
mond, 250K. 375,376,827 P.2d 743 (1992). ' ^

\n. Aggravated sexual battery not lesser Included crime of'
attemptedaggravated sodomy or attempted rape; test for de
termining mmtiplidtous charges. Statev. Mason, 250 K; 393, "*
394; 827 P.2d 748 (1992). ' •

128. Juryselection byvoterregistration lists examined; ev- •
idenceAat crime of rape occurredheld insufHdent St^ v.
Bailey, 251 K. 156,158, 164,834 P.2d342 (1992). !'

129. Evidence supporting determination to tryjuvenile as
adult (38-1636) upheld; admission ofconfession, idence of
gang membership examined. State v. Hooks, 251 K. 755, 756, ''
840 P.2d 483 (1992). J ...

130. Propriety of admission of prior convictions on cross-
examination, multiplidty of aggravated kidnapping and rape .
examined.State v. Blackburn, 251K. 787,840 P.2d 497 (1992).

131. Voluntariness ofconfession, extrajudicial statement of
accused, investigative services for Indigent defendant exam
ined. Stale v.Snodgrass, 252K. 253,254,843 P.2d720(1992).

132. ated where conviction of aggravated inceA, under
facts alleged and proved barred prosecution for indecent lib
ertiesana aggravated criminal SMomy. Statev. Chandler, 17
KJL2d 512, 515, 839 P.2d 551 (1992). • '

133. Cited;defendantallowed one requestformodification
ofsentence under 21-4603. State v. Smit^17K.A.2d 746, 843
P.2d 297 (1992). ' ' '•

134. Jury selection, confession, gang membership, rape
shield stetute, photographic exhibits, trlalmisconduct, Instruc-
tions, peremptory diallenge, "Hard 40" statute, examined. "'
StateV. Walker, 252K. 279, 2S1. 845 P.2d 1 (1993).

135. Failure to instruct on attempted indeoent liberties as m
lesser offense ofattempted rape noterrorunder facts herein. •"
State V. Cahill, 252 K. 309, 845 P.2d 6^ (1993). ' '/-pi

136. Testimony ofprosecutrix alone heldsu£Bdent to con- .
vict; preservation of Issues for appeal, failure to Instruct on
involuntary intoxication examined. Statev.Cooper, 252K.340, '-r
341,845 P,2d 631 (1993).'̂ - i- • '>

137. Conviction hereunder reversed; trial court erred in ex-*>1
eluding evidence of lack of veradty by complaining Witness.
Statev. Lewis, 252 K. 535, 847 P.2d 690 (1993).

138. Evidence sufRdent for rational fact finder to fihd es-
sential elements ofcrime ofrape. Griggsv. State ofKan'., Si4 ^
F.Supp. 60i 61,63 (1993). • _

139. Consecutive maximum sentences following nolo 'coa-
tendere pleas not abuse of trial court's discretion under'facts't'-
stated. State v, Gibbens, 253 K, 384. 855 P.2d 937 (1993);/^»y }

140. Application of 21-4601 and 21-4606 to sentehdng "
ratherthw modification noted;whenprovisions of 21-4603(4) '*
applicable examined. Statev.'Mareska, 253 K. 431, 855 P.2d '•*
954(1993). . -V rtf.

141. Indigent criminal defendant's right to counsel, charg-'̂ i
ing twoor more crimes in same complaint examined. Statev;
Cromwell, 2S3.IC. 495. 497, 856 P.2d 1299 (1993). : y'. ...i'

142. Trialcourtlacked uiisdiction to convict fatherof-rape -v.-
of 15year-old daughterwhere fatheralsoconvicted of aggra-. 1
vated kidnapping. Cannichael v. State, 18 ICA.2d 435,> 437,' -j
856 P.2d 934 (1993). i P.-.." '

143. Radallymotivatedperemptoryjury challenge notedas
extended to criminaldefendants; cross-examination about de^rj)
fendant's post-arrest andpost-Miranda silence noted as eirpf/
State V. Foust, 18 ICA.2d 617. 857 P.2d 1368 (1993). .*V

144. Whether court had Jurisdiction to arrest judgment
where defendant's motion filed later'thaii section authorizes
examined. Carmichael vi State, 255 IL 10, 13,.872 P.2d 240
(1994). rl-.'i •

145.'Whether evidencewas suffident to pruve victim was 'i
overcome by force or fear in rape case examined. State'.v.
Borthwick, 255K. 899, 901,903, 910, 880P.2d;1261 (1994). '•

21-3503* Indecent liberties with a child, /i
(a) Indecent liberties with a child is engaging in'
any of the following acts with a,child who is 14of
more years ofage butless than 16-Vears ofage:., J

(1) Any lewdfondling or touching of the per-
son of either the child or the offender, done or
submitted to withthe intent to arouseor to satisfy -.i
the sexual desires of either the child.or,,thel'ofr,
fender, or both; or , - ^ ^leiiuer, ur uuLu;.ur . -

(2) soliciting die child to engage in, any;Ie\^,
fondling or toudiing of the pereon ofanotherwith ir*
theintent toarouse orsatisfy the sexu^ desires of
the child, the offender or another.

(b) It shall be a defense to a proswution'̂ of
indecent hberties with achild as described insub*: ..j
section (a)(1) that the child was married to the
accused at the time of the offense. " '

Kr
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(c) Indecent libertieswith a child is a severity
level 5, person felony.

History: L.1969, ch. 180, §21-3503j L. 1975,
ch. 193, § 1; L. 1983, ch. 109, § 3; L. 1984, ch.
118, § 1; L. 1985, ch. 109, § 2; L. 1987, ch. 108,
§ 1; L. 1989,ch. 89, § 1; L. 1993,ch. 253, § 3; L.
1993, ch. 253, § 4; July1.
Source or prior law:

21-424.

Law Review and Bar Journal References:
"The New Kansas Law Regarding Admissibility of Child-

Victim Hearsay Statements," G. Joseph Pierron,52 J.K.BA
88.94 (1983).

"The Admissibillty of Child Victim Hearsay in Kansas: A
Defense Perspective/' Chiistspher B.McNeil, 23W.L.J. 265,
268(1984). ...

"Survey of Kansas Law; Criminal Law," RobertA.Wason,
32 K.LR. 395,398 (1984).

"Family Law; Children Having Children—A Father's Age is
Irrelevant forPurposes ofDetermining Parental Responsibility
[State ex rel. Hennesmann v. Seyer, 847 P.2d 1273 (Kan.
1993)]," Rebecca Proctor Wempe, 33W.L.J. 247(1993).

Attorney General's Opinions:
Code for care of children; de&nition of sexual abuse and

exploitation in code; conformity with federal regulations. 83-
186.

Crime victims compensation board; claims; conditions; lim
itations. 91-19. • ' '

Reporting ofcertain abuse or neglect ofa child; pregnancy.
92-48.

Family planning centers; state fimding ofcontraceptives for
minors. 92-71.

CASE ANNOTATIONS I
1. Failureto give aiding and abettinginstruction not error

in prosecution hereunder. State v. Ingram, 211 K. 587, 506
P.2dll48. ' • !

2. Citedin dismissal ofstatereserved question appeal aris
ing from prosecution hereunder. State v. Chittenden, 212 K.
178,510 P.2d 152. I

3. Conviction hereunder upheld; statement of accused not
inadmissible solely because counsel not present. State v. Nich
ols. 212 K. 814,512 P.2d 329.

4. Conviction hereunder; motion to vacate sentence and
conviction denied. Underwood v. State, 214 K. 633.522 P.2d
457. . "

5. Subsection (1)(b)not sufficiently definite to satisfy con
stitutional requirements as to due process. State v. Conley, 216
K. 66,67, 68, 69,71,531 P.2d 36. ' • ' ' r

6. Record examined from conviction hereunder^ precise
time of offense not stated in indictment; use of word "rape"
not prejudicial; conviction upheld. State v. Wonser, 217 K, 406,
408, 537 P.2d 197.

7.Conviction under (1) (a) upheld; instructions and admis
sion ofevidence proper. State v. Sisson, 217 K. 475,476,536
P.2dl369.

8. Conviction under subsection (1) (b) vacated provisions
unconstitutionally vague. State v.Sisson, 217 K. 475,476, 536
P.2d 1369, ' '

9. Record examined in appeal from conviction hereunder;
no reversibleerror. State v. Morton, 217 K. 642.538 P.2d 675.

1-• •-."i' •: . 5s •

10. Conviction hereunder reversed; defendant's sixth
amendment right toeffective cross-examination denied by ad
mission of out of courtstatement. State v. Fisher, 222 it 76;^-
563 P.2d 1012. '

11. Findings on admissibillty of voluntary extra-judidal ^
statement supported by substantial competent evidence; con-) *'
victionaffirm^. Statev. Holt, 2 K.A.2d 1, 574 P.2d 152.. .-Jr

12. Alleged errors In conviction hereunder reviewed; con-lf '̂̂
viction afHrmed. State v. Cook, 224 K. 132, 578 P.2d 257.'^ '

13. Mentioned inholding 21-3608 unconstitutionally vague
and indefinitefor failure to establishreasonablydefinite Stan-'"
dards ofguilt required bydueprocess oflaw. Statev.Meinert, •
225 K. 816, 819, 594 P.2d 232. • •• ' :

14. Conviction hereunderreversed; referenceto polygraph
tests constituted prejudicial misconduct; new trial orferro.^ •
State v. Kilpatrick, 2 KA.2d 349, 352, 578 P.2d 1147. -V

15. No merit in contention that this section violates'due'?-',
process. State v. Kilpatrick, 2 KA.2d 349,352, 578 P.2d ll4T'

16. Conviction of taking Indecent liberties with achildVpi^i^
held; statute not unconstitutionally vague or indefinite. State '
v. VoUes, 226 K. 469,470,472.601 P.2d 1121. ^

17. Noerrorinfailuretoinstructjuryonlewdandlasdvloui*
behavior or indecent solicitation of a child; conviction af*
firmed, State v. Gregg. 226 K. 481, 483, 602P.2d85. ' ••

18. Conviction upheld; evidence sufficient to support un
corroborated extrajudiclal confession. State v. Ullery. 227, K." •
342,607P.2d1031. • - • " J

19. Conviction hereunder upheld; crime committed in tran-;
"^sit; venue allegation and instruction proper. State v. Lovelace, •
.227 K. 348. 349. 607 P.2d 49. ' •

20. Citedinholding thatsecond prosecution under21-3511
didnotconstitute double jeopardy under theprovisions of21-^'
3108.Williams v. Darr, 4 KA.2d 178,179,180,181,603 P.2d
102L ' .

21. Where defendant testified to his presence at both al-'"
' leged incidents of Indecent liberties, sui^ testimony negate

contention of prejudicial deprivation of alibi defense. State Vi'f
Gilley, 5 KA.2d 321. 322, 323, 615P.2d827. -•

22. Trial courtorderexcluding "othercrimes" evidence not;:,
' anorder suppressing evidence; appellate courthas nojurisdic-'''

tion tohear appeal bystate. State v. Holing, 5 K.A.2d 371,372;^"'
• 617P.2d 102. lA

23. In cases involving illicit sexual relations between adulf '̂̂
and nhilfi, evidence ofprior acts of'similar nature between^-'
same parties isadmissible. State v. Grossman, 229 K. 384,624'..
P.2d461. • . *

24. Arrest of judgment and dlsn^ssal is not an acquittal;-!
second trial onsame charge not double jeopanfy. State v. Lov6^

• 5KA2d 768.769,625P.2d'7.' - vjautR.-
25. No error in refusal to'lnstrurt on indecent llbertiei''''̂

Nviiere r^>e victim's age prevented consent Statev. LiUey, 231-'̂
K. 694, 696, 647 P.2d 1323 (1982). •' * :

26. Hearsay testimony ofmother offour-year-old victim'adi^ •
missible under contemporaneous statements exception. State '̂̂ '
v. Rodriquez, 8 K.A.2d 353. 354, 357, 657 P.2d 79(1983). >

27. Crime of indecent liberfes with a child was a lesser'!'
included offense ofrape; conviction ofrape bars com^ction of*''
lesser offense. Statev.Coberly, 233K. 100,106,107,661 P.2d"-

•:383(1983).- ••

28. Time of offense not essential element of indecent lib^'
' ertieswith child; admission ofextrajudidal statements ofchild-'

as exception to hearsay rules. State v. Myatt, 237 K. 17,' 28j'
697,P.2d 836 (1985). ' ^
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29. Dismissal following preliminary hearing; failure ofcourt
to conduct bearing pursuant to 60-460(dd) on child's testi
mony. State V. Lanter, 237 K. 309,699 P.2d 503 (1985).

30. Written instructions only at close of argument, preju-
dicial effect of failing to deliver orally. State v. Norris, 10
K-A.2d 397, 699 P.2d 585 (1985).

31. Citei provisions of60-460(dd) (statements by children)
inapplicable toprt>ceedings under juvenile offenders code (38-
1601 et seq). In re Maiy P.,237 K. 456, 701 P.2d 681 (1985).

32. Acceptance and validity of guilty plea (22-3210) dis
cussed; grounds to set aside reviewed and applied. State v.
Snyder, 10K.A.2d 450,451, 701 P.2d 969 (1985).

33. Cited; rightto counsel infringed where lawpartnerrep
resents anothercharged with same crime and conflict arises.
State V. Lem'Mons, 238 K, 1. 2. 705 P.2d 552 (1985),

34. Whatactions necessary to tollstatuteof limitations (21-
3106) discussed. State v. Mills. 238 K. 189, 708 P.2d 1079
(1985). •• . . • , -

35. Cited; effectof changes in statutes involving indecent
liberties with child discussed. State v. Armstrong. 238 K. 559,
564, 712 P.2d 1258 (1986).

36. Heanay statementsof children, proper instructions on
statements (60-460(dd)) examined. State v. Clark, 11 K.A2d
586. 730 P.2d 1104 (1986). . ...

37. Threat to child not to talk does not constitute conceal
ment (21>3106 (3)(c)) to toll statute of limitations..State v.
Bentley. 239K. 334, 339,721 P.2d227(1986).

38. Failure of information to allege essential elements of
crime examined. State v, Jackson, 239 K. 463, 464,^21 F.2d
232(1986).

39. Statutory guidelines for acceptance of guilty^plea (22*
3210) examined in 60-1507 proceeding. Noble v.State, 240 K.
162,727 P.2d 473 (1986). ... r

40. Cited; priorlawunder21-3504 and related statutes ex
amined. State V. Ramos, 240 K.485,488,731 P.2d 837,(1987).

41. Technical irregularities inexecution ofsearch warrant,
voluntaiiness of confession examined. State v. Holloman, 240
K. 589, 731 P.2d 294 (1987).

gravated sexual battery (21-3518(l)(b)) distinguished. State v.
Fike, 243 K. 365, 373. 757 P.2d 724 (1988).y . fV...,{

50. Hearing, evidence and findings necessary tosupport ad-
missibllity ofhearsay statements under60-460(dd) examined
In re M.O., 13 K.A.2d 381,770 P.2d 856 (1989).11: ;•

51. Evidence ofprior crimes, preservation ofin llmlne ls*.i [
sue,timelimitations ondosing arguments; ret^ctMtyofstat-f }
utes of limitations examined. State v.rNunn, 244 K. 207, 299k >j
768 P.2d 268 (1989). ' i - /• r • I

52. Absence of instruction on aggravated 'sexual battery,'-'
permitting child victim's testimony byclosed-drcuit television'
(22-3434) examined. Statev. Eaton, 244K. 370, 371k 769 PAl .
1157(1989). . '• '

53. Aggravated sexual battery (21-3518) not lesser included
offense ofindecent liberties Nvith a child. State V. Moppln, 245 ' ^
K.639,644,783 P.2d878 (1989). >

54. Aggravated sexual battery (21-3518) not'an included
crime hereunder. State v. Damewood, 245 K.' 676, 686, 783,
P.2d 1249 (1989). - , '

55. Sight barrierto prevent child-victim from seeing defen- -
dant, charges of indecent liberties and aggravated incest u."
multiplidtous examined. State v. Siard, 245 Ki' '̂ 16, 783 F.2^ ^
895(1989).

• 56.'Testimony concerning priorchild molestation prosecu-
tionbarredby constitutions collateral estoppel'doctrine; ha
beas reliefwarranted. Buck v. Maschner, 878'FJ2d344 (1^9)JiA

57. Criminal statutes .of/limitations as proc^ural^ viith'
amendments applicable to prior acts if-crimes not yiet-time^i J
barred determined. State v. Noah, 246 K. 291« 788 P.2d 257 i

'(1990). j"; '! ff.'-i.
58. Charge property dismissed wherecourtheldthatacomt'' -i

mon-law marriage existed at time of alleged offense.:State v.!
• Sedlack, 246 K. 305, 308, 787 P.2d 709 (1990)rf<^

59. Finding thatchild-victiih was Unavailable'.^ aTwitness.
(60-460) one year before trial determined as error. State'Vvi.n
McClanahan,14KA.2d4iq,792P.24355(1990). --ip

. ' 60. Distinctions among'22-3433,'22-3434^,andj_M:7tt0(dd)^
regarding child-victim testimony examined; appliwtion of . j

42. Admission of suppression hearing transcript harmless utes under facts presented determined. State v. Lan^i ilj^
error and late endorsement of witnesses not abuse of discre- • KA2d 664, 798P.2d506(1990). .
tion. State V. Phifer, 241 K. 233, 737 P.2d 1(1987). • 61. Cunnilingus as not constituting sodomy.'.(21-3505);.^tion. State v. Phifer, 241 K. 233, 737 P.2d 1 (1987). • •

43. Aggravated sexual battery (21-3518) not lesser Included
offense, noinstruction thereon necessary. Statev. Fulcher, 12
KJ^2d 169,170, 737 P.2d 61 (1987). . , •

44. Noted as lesserincluded offense (21-3107) of rape (21-
3502); other lesser Included offenses noted. State v. Moore,
242 £^1, 3, 748 P.2d 833 (1987). . , -r

45. Non-identical offense to aggravated incest (21-3603),

noted; ruling not applied retroactively. State'Vj^eer, 247j^.-j
137,138, 795 P.2d 362 (1990). , .w V

62. Sentence exceeding Ufe expectancy, timeliness wdme^-
ib of motion fornewtrial,whencounsel requiredforpostcon-
viction proceedings examined. State v. Nunn, 247 K. 576,577(
802 P.2d 547 (1990). . ',i'. ij'V

63. Lack of requirement to change life sentence sogood
instruction on aggravated sexual battery (21-3518)^ 60-460 • time credits apply, when counsel required for postconviction
hearing State v..Hutchcraft, 242 K. 55, 744 P.2d
849(1987)., - . ' • <. 'V-

46. Indecentlibertiesneitheridentical to Qor morespecific
than rape (21-3502). Statev. Helms, 242 K. 511,513,748 P.2d
425(1988),-v.- : K. .-'1. I-

47. Sentence modification denied; indigent defendant's
right to transcript of sentencing hearing examined- .State v.
Duckett.l3lLA.2dl22,764P.2d l34(1988). ' I

•48. Conviction affirmed; alleged child victim's outrof-court
statements (60-460(dd)), evidence ofdefendant's character, al
leged victim's preliminaryhearing testimony, closing argument
examined. State v. Koune, 243 K. 218, 757 PJZd 289 (1988). •:
- 49. Conviction affirmed; test to determine whether lesser
crimeis lesserincludedoffense (21-3107(2)(d)) examined, ag-

motions examined. State v.^Carmichael, 24J.,^^6l9, 620,, ^
,P.2d 1315(1990). H .J! '•
' • 64. Error to instruct jury.that, as^jnatter of indecent .*•
liberties constitutes bodily injury necessary foragerava^ d.
napping. State v. Peltier, 249 K. 415,4:^, 819^.^628 (l991)^/^ '!

65.,Time during which probation may be r^ked_examto^^V
ined; probation period held limited ,'to maximum jsentem^- -i

.time..,State V. Grimsley. 15 ^2d 441,808 P^1^7,(,1991)Ja;,:'
66. Requirements for psychiatric examination of aicqm^j;.'!;.;

plaining vAtness, admitting ^dence ofpriot.conyiction, Mn;?- -f-i
tence imposed by board of judges exaiiiine<LState_.Y.^Blacl^nifJ->;

.,more,15 KA.2dM9. 540,811 P.2d54
67.' When defendant is related to victimas set forthin 21<-'.''

.3603, state may charge aggravated incest butnot.ind^&tlib;

i
X'' J#'

T

kL ^

1^ I

MA



1
Sex Offenses 21-3504

ertles with a child State v. Williams. 250 K. 730,829 ?.2d 892
(1992).

68. Admissibility of minor victim's entire statement, testi
mony of mental health therapist as to truth of minor victim's
story, sentence Imposed examined. Statev. Arrington, 251 K.
747. 840 P.2d 477 (1992).

69. Trial court's errornoted Ineither notgranting probation
as recommended byTCP or maldng findings required by21-
4603. Statev. Dugan, 17 KA2d 340,836 P.2d584 (1992). ,

70. Under facts alleged and prrjved, conviction of ^gra-
vated incest (21-3603) bars prosecution hereunder. State v.
Chandler, 17 ILA.2d 512, 839 P.2d 551 (1992).

71. Failure to Instruct on attempted indecent liberties as
lesseroffense of attempted rape not error under facts herein.
State V. Cahill, 252 K. 309, 845 P.2d 624 (1993). < "

72. Fact that conception results from violation. Thissection
does not relieve victim of duty to support child. State et nl.
Hermesmann v. Seyer, 252 K. 646, 647, 650, 652, 847 P.2d
1273 (1993); <'

73. Cited in holding courtlacked jurisdiction to convict fa
ther of rape of 15 yeir-old daughter w^iere father also'con-
victed •of aggravated kidnapping. Carmichael v. State, 18
K.A.2d 435, 438, 856 P.2d 934 (1993). •

74. Trial judge's e* parte commimication with Topeka cor
rectional fadli '̂s warden requesting reevaluation ofdefendant
andsending required documents examined. State v. Fryar, 18
K.A.2d 576, 856 P.2d 512 (1993).

75. Conditions under which a minor child-victim may be
accompanied bya parent or supportive adult while testifying
examined. State v. Rowray, 18 lLA.2d 772, 779,860 P.2d 40
(1993). I ;

76. Whether aggravated incest statute applies to sexual re
lationships between half-blood uncle and minor daughter of
half-broker examined. State v. Craig, 254 K. 575, 579, 867
P.2d 1013 (1994). ,

77. Whether defendant's guilty plea waived challenge to
failure ofstate to charge spe^c over general offense exam
ined. Ubonav. State. 255 K. 66, 872 P.2d 271 (1994).'* •

78. Whethercourt erred by converting attempt to engage
in indecent liberties with a child toseverity level 5 examin^.
State V. Ward, 20 K.A.2d 238, 240, 886 P.2d 890 (1994). • '

79. Whetherguilty plea based on ineffective assistance of
counsel may be challenged undersection examined. Garretv.
State, 20 K.A.2d 513, 514, 889 P.2d 795 (1995).

80. Whether Judge erred by converting indecent liberties
with achild toaseverity level 3crime for sentebcing guidelines
purposeexamined. Bakerv. State, 20 K.A.2d 807, 811, 894
P.2d 221 (1995). • •- ' •' • '

81. Whether defendant sentenced after KSGA (21-4701 et
seq.) enactment for(Mmes <i»mmitted before enactment isde-
ni^ equal protection by. preclusion ofsentencing guideline
retroactivity examined. State v. Fieno, 257 K. 639, 653,'895
P.2d 186 (1995). ;

21-3504. Aggravated indecent liberties
with a child, (a) Aggravated indecent liberties
with a child ist ••-t.'' .'

(1) Sexual intercourse with a child who is 14
or moreyears of agebut less than 16years of age;

(2) engaging in any of the following acts with
a child who is 14 or more years of age but less
than 16 years of age and who does,not consent
thereto: • "

(A) Any lewd fondling or touching oftheper-.
son of either the child or the offender,'done or';
submitted to with the intent to^arouse or satisfy.
the sexual desires of either the child or the ofr.
fender, or both; or • ' • '

(B) causing the child to engage in any lewd '
fondling or touching ofthe person ofanother with,..
the intent to arouse or satisfy the sexual desirespf>
the child, the offender or another; or •^ • ?

(3) engaging in any of the following acts with'
a child who is under 14 years of^ge^^ '
\.(A) Any lewd fondling ortouching ofdie perr^

son of either the child or the offender, done.ofi
submitted to with the intent to arouse orto satisfy
the sexual desires of either the child or the "of-'
fender, or both; or

(B) soliciting the child to engage in any Ie>^5'
fondling or touching ofthe person ofanother with•
theintent to arouse orsatisfy thesexual des^es of:
the child, the offender or another. v- ;
. (b) ' It shall be a defense to a prosecution of^

agmvated indecent liberties with a child as pn>.j
vided in subsection (a)(1), (a)(2)(A) and (a)(3)(A):
^t the child was married to the accused at the
time of the offense. ' '"•'rl'".
' (c). Aggravated indecent liberties with a child'
as described in subsections (a)(1) and (a)(3) is'a^
severity level 3, person felony. Aggravated mde"
cent liberties with a child as described in subsw^
tion (a)(2) is a severity level 4, person felonyi'̂ '̂y

History: • L.1969, oh. 180, {21-3504;'l'. 197^^ "
ch. 193, i 2; L. 1983, ch.'.'l09,' §'4;'L''1^84. ch"'' ^
112, §3; L. 1984. ch. 118, §2; L'.?'l992.''ch'̂ 298r'{'
22; L. 1993, ch. 253, §5; L. 1993,"ch;29ir§ 27if,:
Tlilyl.-' ' i • ••

• '1 - :••• 'v a 1 s.fhsj.
Sourceor priorlaw!,; .ibHl'

-r .fr
Attorney General's Opinionssh , ii'ii;.-
>r,Code- for care of. children; definition of sexual abuse andj-
eiploitation in code; conformitywith federal reeulations.83-i i
186. •M'J ,

Family planning centers; state funding ofcontraceptives for'
minors. 92-71.'^. .. 'f . • t :
.(Reporting abuse or neglect of children; persons re^rtin^i

duty to report; confidentiality. 94-67. •' ,' j • •;;}

CASE ANNOTA'noNS ;. •! -.Zn .
1. Conviction hereunder upheld; victim was defendant's '

ward although notplaced inhis custody bydepartment ofso- ,
dal welfare. Statev. Dunham, 213 K.469^:470-472, 475,476,?
S17P.2d 150.... • '

2. Expert witness (60-456); may not testify u-to'wheth^I
defendant molested alleged victim. State v. L^h, 237 K. 384, "i
699 P.2d 49 (1985). - • ^ v̂ f ^

r^;.: *:fi :•
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21-3505

3. Amendment of infoiTnation, denial of bill ofparticulars,
Juryiostructions, changes in statutes discussed. State v. Arms
trong, 238 K. 559, 712 P.2d 1256 (1986).

4. Ineffective assistance of counsel-remand procedure
amended complaint, reclassification of crime, sentencing dis
cussed. State V. Van Cleave, 239 K. 117, 118, 716 P.2d 580
(1986).

5. Preexisting psychologist-client privilege in38-1514(c)(2),
question ofnew trial bas^ on newly discovered evidence ex
amined. State V. Munyon, 240K. 53,726P.2d1333 (1986).

6. Prior law and related statutes examined. State v. Ramos,
240 K. 485, 731 P.2d 837 (1987).

7. Cited; aggravated sexual battery (21-3518) as lesser in
cluded offense of indecent liberties with child (21-3503) ex
amined. State V. Hutchcraft, 242 K. 55. 59, 744 P.2d 849
(1987).^ !

8. Whether court erredbycom'erting attempt toengage In
indecent liberties with a child to severity level 5,examined.
State V. Ward, 20 K.A.2d 238, 240, 886 P.2d 890 (1994).

9. Whether defendant sentenced after KSGA (21-4701, et
seq.) enactment forcrimes committed before enactment isde-
ni^ equal protection by preclusion of sentencing guideline
retroactivity examined. State v. Fierro, 257 K. 639, 641, 653,
895 P.2d 186 (1995). 1 . . : , i,

10. Whether judge erred by converting indecent liberties
with achild toaseverity level 3crime ^or sentencing guidelines
purpose examined. Baker v. State, 20 K.A.2d 807, 812, 894
P.2d 221 (1995). ' . ' • j '

21-3505. Criminal sodomy, (a) Crim^al
sodomy is: . ,

(1). Sodomy between persons who are 16 or
more years of age and members of the same sex
orbetween a person and an animal;

(2)' sodomy with a child who is 14 or more
years of age but less than 16years of age; or ^

(3) causing a child14or moreyears ofagebut
less than 16years of ageto engage in sodomywith
anypersonor animal.

(b) It shall be a defense to a prosecution of
criminal sodomy as provided in subsection (a)(2)
that the child was married to the accused at the
time of the offense. '

(c) Criminal sodomy as provided in subsec
tion (a)(l)»is a class B nonpenon misdemeanor.
Criminal sodomy asprovided insubsections (a)(2)
and (a)(3) is a severity level 3^ personfelony. .

Hisloiy: L. 1969, ch.180:v§ 21-3505; L.1983,
ch. 109, § 5; L. 1992, ch. 298, § 23; L, 1993, ch.
253, § 6; July1.
Bevisor'* Note: • '

For Sourceor Prior l^w, see 21-3506. '
I

Iaw Review and Bar JouTTud References: . . <i
"Reform in Kansas Domestic Violence Legislation," David

J. Gotdieb and L EricJohnson, 31 K.L.R. 527, 554(1983).
"Survey of Kansas Law; Criminal Law," Robert A. Wason,

32 K.L.R. 395,400,401 (1984).

CRIMES AND PUNISHMENTS

"RecentDevelopments: PublicHealthand Employment Is
sues Generatedby the AIDS Crisis,"MarkJ. Laz2oandChris<- '
topher A. McElgunn,25 W.L.J.505, 516 (1986).

"Guess Who's Coming to America: An Analysis of United
States HIV-Related Immigration Policies," Chad Baruch and'
Franc Hangarter, 32W.L.J. 301,304(1993)." - (Jbt .>T
Attorney Ceneral'i Opinions:^ ' '

Reporting abuse or neglect of children; persons reporting
duty to report; confidentiality. 94-67. 'tl''

Juveniles; collection of blood and saliva specimens; finger
printing by KBI. 95-63. ' •• ^ 'T'

CASE ANNOTATIONS 7
1. SufBdent evidence of penetration for reasonable infer-i

ence that defendant committed aggravated sodomy; State v.^
Kelly, 210K. 192, 499 P.2d 1040. . i ,-:. -

2. Evidence supported conviction hereundef.vlState-vi,
Rhone. 219 K. 542,546, 548 P.2d 752. .-..• ri

3. Statuteis not unconstitutional ongrounds raised. StateV.r
Tliompson, 221 K. 165,171.172,558P.2d93.^ .Svid" •.?;

4. Defendant's rights not prejudiced by one dayicontinu '̂
ance during trial proceedings; conviction aiBrmea.'State;Vi.-
Nelson,223K. 25liS73P.2d 602. -rj .iV.v!;':

5. Cited; conviction of aggravated sodomy afHrmed;"stahi-
totydefinition ofsodomy construed. Statev. \S^lUams,.224.K.-
468,471.580 P.2d 134L ; ' :yr.ff.'na- fvfjii

6. Aggravated sodomy and rape prosecution; no error.In'
failure to Instruct Juryon sodomy. State v. Blue, ,225,K. 576,
580. 592 P.2d 897. ': .•

7. Cited; evidence sufficient to establish su^dent penetrars
tionfororal copulation; conviction affirmed. Statev.'Lovelacf^;
227 K. 348,351,607P.2d49. - - . w

8.. Duty to instructon lesserincludedoffenses .arises only*
whenthereis evidence undervs4iich defendant mi^t reason^!
ably have beenconvicted thereof. Statev.Evenon^ 229K.' 542,;
626P.2d 1189.--; -'..i-r-; K- 7:-

9. Prior to amendment of act (July 1; 1983); husband not)
guilty ofaggravated sodomy with «^e. Stats v. Dubi^i^ 234 K:-
708. 712, 675 P.2d 877 (1984). "i' " . l - •

10. Cited;evidence ofprevious sexual relationship at aggra-,
vated incest (21-3603) t^ discussed. State v.'Perrigo, 10'
K.A.2d 651.652,708 P.2d 987 (1985). .: . •?

11. Citedbydissenton question diat cuimilingui does not;
constitute sodomy. State v. Crawford, 247 K. .223;-&28,'795>
P.2d401 (1990). • . • I .

12. Citedbydissent\^ere conviction ofaggravated sodomy,
(21-3506) and aggravated incest (21-3603) basedon cunnilin*T
gus reversed. State v. Schad. 247 K. 242, 247,.795'P.2d 406j
(1990). -u'! . •'W.r//-•<>*••

13. Attempted aggravated criminal sodomy as underlying^
felony In felony murder question examined^ State v^WlUiazn,.
248 K, 389,400,807 P,2d 1292,(1991). ••

.ir \ i.n

21-3506. Aggravated criminal sodqn^.
(a) Aggravated criminal sodomy is:,

(1) Sodomywithachildwhoisunderi4yean'
ofage; . •. ; •I f4ii> W.'icJ/

(2) causing a child imder 14'years o£age to
engage in. sodomy with any penon or an animalp
or

(3) sodomy with a person who does notiCdn-.^
sent to the sodomy or causing a person,- widioutf
the person's consent, to engage in sodqmy-^thi

g I

m
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any person oran animal, under any ofthefollow
ing circumstances: '

(A) When the victim is overcome by force or
fear;

(B) when the victim is unconscious or physi
cally powerless; or ' I

(C) when the victim is incapable of giving
consent because of mental deficiency or dise^e,
or when the victim is incapable of giving consent
because of the effect of any alcoholic liquor, nar
cotic, drug or other substance, which condition
was known by the offender or was reasonably' ap
parent to the offender.

(b) It shall be a'defense to a prosecution of
aggravated criminal sodomy under subsection
{a)(l) that the child was married to the accused at
the time of the offense.

(c) Aggravated criminal sodomy is a severity
level 2, personfelony.

Histoir: L. 1969, ch. 180, §21-3506; L. 1983,
ch. 109, § 6; L. 1993, ch. 253, § 7; L. 1993, ch.
253, § 8; July 1.
Source or prior law:

21-907. ;

Law Beview and Bar Journal BefereDcei: '' ^
"Reform in Kansas Domestic "Wolence Legislation," David .

J. Gottlieb and L Eric Johnson, 31 K.LR. 527, 554(1983).
"Survey of Kansas Law: Criminal Law,"Robert A.Wason,

32 K.LR, 395, 396, 400 (1984). •• •
"Criminal Law. Multiplicity and thri Independence of Ag

gravated Sexual Batteiy Under KAN. STAT. ANN.- ^21-'
3107(2) (Statev. Mason. 827 P.2d 748 (Kan. 1992)]," Lance
Thaxton, 32 W.LJ. 290, 291 (1993). . ' -̂
Attorney General's Ctoinions: 1'

Rq>e; aggravated sodomy; rape shield statute; gender. ,88-
162. , _ ,, , , • .

CASE ANNOTATIONS

1. Conviction hereunder and of other crimes reviewed; ev
idence of rimilnr offenses; instructions; no reversible error.
Stateiv. James, 217 K. 96, 100, 535P.2d99L-' i

2. Conviction hereunder and of-other offenses ieviewed;..
failure to movefor severanceof ofTenses constitutes.waiver of
joinder. State v. Tbwnsley, 217 K. 102, 535: P,2d 1. i

3. Convictionhereunder and of other crimes aiBnnedt evi- •
dence admissible. Statev.Donahue, 218 K.351,543 P.2d 962.

4.Defendant charged hereunder; conviction under 21-3505; •.
evidence supported conviction.-State v. Rhone,'219'K.'542, ;
546,548P.M752. • ''I'-' •' ''i' '

5. No error in admission of evidenceor in failingto Instruct
on lesser offense. State v. Yates, 220 K. 635, 556 P.2d 176.

6. Conviction hereunder and of other crimes; record ex- '
amined; no reversible error. State v. Lewis, 220 IC 791. 556
P.2d 888.

7. Conviction ofaggravated robbery and aggravated sodomy •
reviewed and judgment affirmed. State v.Thompson,,221IC
165,173, 174,558 P.2d 93. ' i •

8. Section does not contain eleitients of bill of attainder. .
State v. Thompson, 221 K. 165,171,173,558 P.2d 93.

9.Statute isnot unconstitutional ongrounds raised. State v<-
Thompson. 221 K. 165,171,172. 173, 558P.2d93. :•' •)

10. Conviction hereunder reversed; defendant's Sixth
amendment right toeffective cross-examination denied byad-.-
mission of out-of-court statement. State v. Fisher, 222 K..76,i
563 P.2d 1012. • '

11. Defendant charged hereunder acquitted. State v. Holt,
2 KA^ 1, 574 P.2d 152. - ... • • •- v'.<

12. Lewd and lascivious behavior not lesser degree of Bg^•:
gravated sodomy. State V. Crawford, 223 K. 127,128,573 P.2d)
982. ' •! : . n, •' • •(

13. Alleged trial erron reviewed in affirming convictionj'
hereunder. State v. Gilder, 223 K. 220, 221, 574 P.2d 196. •>'<'

14. Defendant's rights not prejudiced by one day continue
ance during trial proceedings; conviction aiBrmed.'State Vi^
Nelson, 223 K. 251, 573 P.2d 602. • ,

15. No abuse of discretionin refusingto grant separata tri-'i
als nor in refusal to sever counts; conviction afHrmed. State V.,
Howell, 223K. 282, 573 P.2d 1003^ tr,- - ' 'vwiuji

16. Prejudicial error in prosecution hereunder; case;^;-
manded for new trial. State v. Nixon, 223 K. 788, 789,'576?
P.2d691.

17. Conviction hereunder affirmed;limitationjon evideneev
of previous sexual conduct constitutional; statutory definition.'
of sodomy construed. StateV. V\^lliam3, 224K.468,471,580
P.2dl34L

18. No error in failure to instruct jury on sodomy or>pa-;;
tronizing a prostitute; conviction affirmed. State v. Blue, 225
K. 576, 580, 592 P.2d 897.' .h-

19. Noerrorinfailure toInstructjuryonlewd andlasdviouj'
behavior or indecent solicitation of a child; conviction af
firmed. State V. Gregg, 226 K. 481, 482, 602P.2d85.

20. Evidence sufficient to 'establish sufficient penetiatioi\}
for oral copulation with child; conviction affirm^ State^Vi,?
LoveUcs, 227 K. 348, 349, 351, 607 P.2d 49.

21. Noerrorin trying defendants Jolntly;.offenses werepart!'
of a common scheme; conviction oi aggravated analsodomy
affirmed. State v. Tate, 228 K." 752, 620 P.2d 326.

22. Where allegations In information fail to constituteio&>
fense in language ofstatute, information fatally defective;'Cqn '̂)
victions ofaiding and abetting aggravated sodomy void. State
V. Robinson, Lloyd &Clark, 229 K.-301, 302, 305, 624;t?^;j
964. i • 'V %• '

23. In cases invoKing illicit sexual.rdations betweea adultr
and. child, evidence of prior acts of similar naturerlKtwee^j.
same parties is admissib^; State v. Crossman, 229 K. 384,'62^;^
P.2d46L ..V v.; i - 'ur u

24. Duty toinstruct on lesser included offenses arises,only^j
vs^en there is evidence underwhichdefendantmightreason^tS
ably have been convicted thereof. State v.Everson, 229 K,542^-:
626P.2d1189. / , i, - '

25. Mistrial declared afier two and one-half days of.ti^'i
because of ineligible Juror;'double jeopardy did not attacb.|;
State V. Folkerts„229 ^ 608,629 P.2d,173 (1981). v -i-irA'

26.. Forcing victim to commit sodomy constitutes bodify.t
barm as used in 21-3421; charges not multiplidtous. State.v^f-
Chears, 231 K. 16i, 643 P.2d 154 (1982). ' 1

27. Multiple charges Involving three victims consolidated.',
for trial. State v. Bag^. 231 K. 176, 642 P.2d 993 (1982).^; 'Z(.

28. Psychiatrist's testimony thatperson suffers rapetinau^"
syndrome held admissible. State v.iMarics, 231K. 645, ,6^10
647 P.2d 1292 (1982).

29. Substantial prejudice to defendant avoided; courtsu '̂
tained objection to prosecution questions regarding peodingv
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aggravated batterycharge. Statev.SteU\vagen, 232K.744,659
P.2d 167 (1983). '

30. No error in limiting cross-examination of witness, ad
mitting hearsay evidence, excluding iirelovant evidence; erro
neous jury instruction not prejudic^. State v. Aidrich, 232 K.
783. 658 P.2d 1027 (1983).

31. Crime committed on child complete in and of itself:
Iddnapping occurring in anothercounty held to be independ- -
ent State v. Calderon, 233 K. 87,88.90. 91.92, 661 P.2d 781
(1983),

32. Priorto amendment of act (July 1. 1983); husband not'
guilty of aggravated sodomy withwife. Statev. Dubish,234K.
708, 712, 675 P.2d 877 (1984).

33. Identl-Kit composite goes to weight and fufBdency;
pretrial photographic lineup identification not impennlssibly'
suggestive: spouse's observation ofkeys notprivileged. State v.
G^oway, 235 K. 70, 680 P.2d 268 (1984).

34. Foundation for admission of tape recordings in most'
jurisdictions outlined andapplied ("911" recording ofcrimein '
progress). State v. Williams. 235 K. 485, 486, 491, 681 P.2d
660(1984).

35. Refusal to commit pursuant to 22-3430; sentence im
posed under 21-4608. State v. Adldns, 236 K. 259, 689 P.2d
880 (1984). I

36. Behavior and comments ofdefendant during arrest ad-
mitted as part of res gestae. St^ v. Davis, 236 K.- 538, 539,'
694 P.2d 418 (1985). *

37. Sufficiencyofuncorroborated prosecutrix testimony ev
idence sustained. State v. Ule, 237 K. 210, 211,699 P.2d 456
(1985). i ' •<" V

38. Right to counsel infringed where law partner represents
another cWged with same crime and conflict arises. State v/'
Lem'Mons, 238 K. 1, 2, 705 P.2d 552 (1985).

39. Effect ofdelays from interiocutory appeals (22-3603) on
constitutional rightto speedytrialdlscussea. Statev. Calloway,
238 K. 100, 708 P.2d 508 (1985). i

40. In-custody statement without counsel, witness' com-•
mentondefendant's silence, impeachment ofprosecution wit-'
nesses discussed. State v. O'N^ 238 K. 183, 708 P.2d 206
(1985).

41. Evidence of prior crimes(60-455), sufBdenw of com
plaintafHdavlt, photographic evidence, trialconsolidation dis
cussed. State v. Breazeale, 238 K. 714, 714 P.2d 1356 (1986).

42. Conviction for acts committed on Indian reservation;
Allen instruction, Brady evidence rule,sufficiency of evidence
examined. United States v. Biandin, 784 F.2d 1048 (1986). '

43. Warrantless arrest, confession, prosecutorial miscon
duct.experttestimony, lesserIncluded offenses, excessive sen
tencingexamined. Statev. Straucb,239 K.203,718P.2d 613"
(1986). r

44. Admission of staterebuttal testimony by former prose* '
cutlng attorney andrapecounselor examined. Statev. Hayes,
239 K. 443, 720 P.2d 1049 (1986). ' "'i'' •

45. Statutecomparedwlth21-3503andapplicabilltyDfeach'
regarding dateofcrime examined. Statev.Jaclcson, 239K.463, -
471,721 ?ld 232 (1986). I •

46. Expert testimony on rape trauma syndrome where con
sent is defense (21-3502) examined. State v. McQulllen, 239
K. 590. 721 P.2d 740 (1986). . ; '

47. DirectappealfromsentenceimposMaf^erpleaofeuilty
or nolo contendere (22-3602) examined.State v. Harrold, 239 !
K. 645, 722 P.2d 563 (1986).

48. Videotaped testimony of child victim does not Mr se
vlolAte right to confront witness; newly discovered evidence; '

constitutional issuefirstraised onappeal. Statev.Johnson, 240
K. 326, 729 P.2d 1163 (1986). ;

49. Recommendation regarding training during incarcerik-
tion. consideration of sentencing criteria examined. Statd v.
Bennett, 240 K. 575, 731 P.2d 284 (1987). • • ' '

50. Use of state rebuttal testimony ort'alibi defense, eye
witness identificationinstruction examined. State v.Willis, 240 <
K. 580, 731 P.2d 287 (1987). . if'v

51. Technical Inegiikrities in execution of search warrant, •
voluntariness of confessionexamined. State v..Holloman, 240
K.589, 731 P.2d294 (1987). . . ' '

'52. Cited byconcurring Judge in majority holding that ag- -
gravated sezud battery (21-3518) not lesser includ^ offense
of Indecent liberties (21-3503). State v. Fulcher, 12.ICA.2d
169,173.737 P.2d 61 (1987). • •::-X

53. Non-identical offense to aggravated incest (21-3603),'
6&460 hearing examined. Siate v. Hutchcraft,' 242 k. 55, 744
P.2d 849 (1987). •

54., Prior crimes instruction, juiy requests for information,;
venue,victim's prior sexual conductexamined.-State, .v«,Red->
ford, 242 K. 658,659. 750 P.2d 1013 (1988). _ T ,'ryi-

55. Conviction affirmed: alleged child victim's out-of-court,
statements (60-460(dd)), evidence ofdefendant's character, al
leged victim's preliminaryhearing testimony, closing argiiment
examined. State v. Koun«,243 K. 218, 757 P.2d 289 (1988)-- ;

56. Conviction affirmed; incidental charges, Inultiplidtous^
charges, suffidency of evidence examined. State v. Howard,
243 K. 699, 763 P.2d 607 (1988). " ^ '

57. Cited; age of victim In information as common-sense
construction of nonmarriage, testimony of child protection'
case worker examined. State v. Wade^ 244 K. 136, 766 P.2d
811 (1989). - •• ,

58. Evidence of prior crimes, preservation of in llmlne Is-.
sue,timelimitations onclosing arguments; retroactivityofstat-/
utes of limitations examined. State v. Nunn, 244 K. 20*7,' 209,
768 P.2d 268 (1989). .

59. Consideration of separate indictments, prosecutorial
misconduct in dosing arguments examined. Statev. Walker,;'
244 K. 275, 276, 768 P.2d 290 (1989), .

60. Expert testimony oncharacteristics of rapevictimiS and
expertwitnesses, victim's behavior subsequent to alleged as-.
saults examined. State v. Reser, 244 K. 306, 767 P.2d 1277'
(1989). • V ; •• -i;

61. Absence of instruction on attempted (21-3107) aggra
vated criminal sodomy permitting child-victim's testimonyby
closed-drcuit television (22-3434) examined. State v.'Eaton,
244 K. 370,371,769 P.2d 1157 (1989). >'

.62. Righttospeedytrial,expertwitness testimony regarding'
psychology and treatwilityofsexual ofTenden eoamlne^State :
V.Clements, 244 K.411,.770P.2d 447 (1989); r

63. Timelimlbondistxlctcourt'sjurisdictiontomodlfysea-'-
tences (21-4603(3)), procedures to attack conditions oFiiofi-
prlsonment (60-1^1 etseq) State vi Saft,'244lIL
517, 521, 769 P.2d 675 (1989). •• -

64. Exculpatory evidence, priorcrimeevidence, suffidencv
of evidence, ^"e^tness Identification instruction '
State v. Smith, 245 K. 381,383, 781 P.2d p&6 (1989). '"V' f

65. Sentencing and resentendng ftfler remand; vindlicti^ '
ness anddiscretion examined. St^ V. Heywood, 245K. 615,'
783P.2d890 (1989). ; 'if'.7

66. Oral-genital stimulation known as cunnlllngus isbot Id--
eludedwithin meaning of sodom}^ conviction bued thereon
cannot stand. State v. Moppis, 2^ HL. 639, 644, 783 F.2d 878

'I'



67. Aggravated sexual battery (21-3518) not an Included
crime bereunder. State v. Damewood, 245 K. 676, 686, 783
P.2d 1249 (1989).

68. Delays inholding trial caused bydefendant's motion for'
competency bearing, basis ofsearch warrant examined^ State i
V.Prewett. 246 K. 39. 40, 785 P.2d 956 (1990).

69. Warrantless arrest for felony upon probable cause on
person's home front porch as no intrusion on privacy exam-
ined. State v. Riddle. 246 K. 277. 788 P,2d 266 (1990). i

70. EHstinctions among 22-3433, 22-3434 and 60-460(dd)
regarding child-victim testimony examined; application ofstat
utes under facts presented determined. State v. L^mb, 14
K.A.2d 664, 798 P.2d 506 (1990).

71. Suggestive pretrial procedures, evidence from auto- •
mobile and home, sufficiency of evidence, peremptory chal
lenges examined. State v. Skelton, 247 K. 34, 795 F.2d 349
(1990). : I

72. Charge of anal sex as sufBdent, Jury Instructions on
crime and other dimes evidence, social worker's testimony
examined. State v. Wilson, 247 K. 87, 795 P.2d 336 (1990). ''

73. Cunnilingus as not constituting sodomy (21-3505)
noted; ruling not applied retroactively. Statev. Neer, 247K.
137,138, 795 P.2d 362 (1990).

74. Cunnilingus as not constituting sodomynoted; convic
tionforaggravated criminal sodomy basedupon sudi actcan-'
not stand. Statev. Crawford, 247K. 223, 225, 795, P.2d 401
(1990). ; .

75. Cunnilingus as not constituting sodomy noted; convic-
tion for aggravated incest (21-3603) I^ed upon such act can
notstand.SUtev.Schad, 247K.242,244,795P.2d406(1990).'

76. Sentenceexceedinglifeexpectancy.timelinessandmer-
its of motion fornewtrial,wiiencounsel requiredforposteoa-
viction proceedings examined. State v. Nunn, 247 K. 576,577,
802 P.2d 547 (1990). ;

77. Lack of requirement to change life sentence so good
time credits ^ply> v^^ien counsel required forpostconviction
motions examined. State v. Carmichael, 247 K. 619, 620, 801
P.2d 1315 (1990). ^' . i

78. Rules governing motions for new trial based upon newly
discovered evidence reiterated. State v. Redford. 248 K. 130,
804 P.2d 983 (1991).

79. Late challenge to sufficiency of information, circum
stances surrounding sentendcg hearings examined. State v.
Waterbeny. 248 K,169. 804 P.2d1000 (1991).

80. Attempted aggravated criminal sodomy as underlying
felony in felony murder question examined. State v.WUliam,
248 K. 389,400, 807 P.2d 1292 (1991).

81. Aggravated sexual battery notlesser included crime of
attempted aggravated sodomy orattempted rape; test for de
termining multiplidtous charges. State v. Mason, 250 iL393,
394,827 P.2d748(1992). " '

82. Jury selection by voter re^stration lists, suMdency of
evidence as partidpant in crime, ^denceofgang member^p
examined. State v. Bailey, 251 K. 156, 158. 834 F.2d 342
(1992). •

83. Admissibility of minor victim's entire statement, testi-l-
mony ofmental health therapist as to tnithofminor victim's
story, sentence imposed examined. Statev. Arlington, 251 K.-
747, 840 P.2d 477 (1992).

84. Evidence supporting detennlnatlOD to try juvenile is
adult (38-1636) uphdd; admission ofconfession, ^dence of
gang membership examined. State v. Hooks, 251 K.! 755, 756,
840 P.2d 483 (1992). '

85. Admissibility of priorcrimes evidence andpreservation
of issueon appeal examined. Statev.Clements, 252K.86,843'
P.2d 679 (1992). i i • r •;

86. Trial ofjuvenile as adult, selection ofjury, application
of rape shield statute. State v. Walker, 252£. 117, 118, 843
P.2d 203 (1992). •

87. Voluntariness of confession, extrajudldal statement of
accusedf-investigative services for indigent defendant exam
ined State V, Snodgrass, 252 K. 253,254,843 P.2d 7M(1992).

88. Under facts aDeged and proved, conviction of aggra
vated incest (21-3603) oars prosecution hereunder. State v.
Chandler, 17.Kj^.2d 512. 839 P.2d 551 (1992). • • - i. •

89. Cited; defendant aUowed one request for modification
ofsentence under 21-4603. State v. Smi^ 17 lCA.2d 746,843
P.2d 297 (1992).

90. }ury selection, confession, gang membership, rape
shield statute, photographic exhibits, trial misconduct, instruc
tions, peremptory challenge, "Hard 40" statute, examined.
State V. Walker. 252 K. 279. 281, 845 P.2d 1 (1993).
. 91. Application of 21-4601 and 21-4606 to sentencing

rather tl^ modification noted; when provisions of21-4603(4)
appUcable examined. State v. Mareska, 253 K. 431, 855P.2d
954 (1993).

92. Indigent crimiiul defendant's right tocounsel, charging
two or more crimes in same compl^t examined. State v.
Cromwell, 253 K. 495, 497, 856 P.2d 1299 (1993). , - /
' 93. Victim's mental capadty to consent to intercourse was

issue for bier of fact State v. Juarez, 19 KA.2d 37, 39,-861
P.2d 1382 (1993). • r- < . . lu i . .;
' 94.i^AliethercumulativeerroneousJuiyinstructions regard

ing essratial elements ofthecrime charged isreversible error
and whether codefendant who received harsher sentence than
othercodefendant furnished record showing prejudicial error
examined.State v. Castoreno,255 IL 401,408,412, 874 P.2d
1173(1994). .
' 95. Whether defendant sentenced after KSGA (21-4701 el

seq.) enactment for crimes committed before enactment is de-
nlM equal protection by preclusion of sentencing gui<kline
retroactivity examined. State v. Fierro, 257£. 639, 657, .895
P.2d 186 (1995).

96. Whether aggravated sexual battery isa lesser included
offense of ^gravated criminal sodomy examined. St^ v.
Horn, 20 ILA.2d 689, 690, 892 P.2d 513 (1995).^ . \

21-3507. Adultery. (1) Adultery is engag
ing insexual intercourse orsodomy with a pereon
who is not married to the offender if: • .. ... ,

(a) The offenderis married; or
(b) The offender is not married and knows

that the otherperson involved in the act is mar-:
ried. ; . ..

(2) Adulteiy is a class G misdemeanor. ' >
Histoiy: L. 1969, ch. 180, §21-3507; L.1983,

ch. 109, (7;Julyl. • '
Source or prior law:

21-908. , ' . • i
CASE ANNOTA'nONS

1. Conviction offordble rape; not error tofail toinstructon
adultery. State v. PUtz, 214 K. 74,77,519 P.2d 1097.

2. Not considered lesserincluded offense (21-3107) of rape
(21-3502); other non-included offenses noted.Statsv. Moore,
242 K.'1,3, 748 F.2d 833 (1987).
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21-3508* Lewd and lascivious behavior.
(a) Lewd and lascivious behavior is: • "

(1) Publicly enga^g in otherwise lawful sex
ualintercourse or sodomy with knowledge or rea-,
sonable anticipation, that the participants are be-'
ingviewed byothers; or •. i';

(2) pubbclyexposing a sex organ or exposing
a sex organ in thepresence ofaperson who isnot
the spouse of the offender andwho has notcon
sented thereto, with intentto arouse or gratify the
sexual desires of the offender or another.

(b) Lewd and lascivious behavior is a'class B'
nonperson misdemeanor. . •

Histoir:' L. 1969, ch. 180,§21-3508; L.1983.
ch. 109, § 8; L. 1992, ch. 298, § 25; L..1993. ch.'
291, §46; July l.\;
Source or prior law:

21-908. . . , j.

Law Review and Bar Journal References: '
"Constitudooal Law Stripping Nude Dancing of First ^

Amendment Protection [Barnes v. Glen Theatre, Inc., Ill
S.Ct.2456 (1991)]," Sheldon Moss, 31W.L.J. 618,619(1992).

Attorney General's Opioions: -i
Penonsprohibited from employment inboarding homes for:

children or family day care homes; effectof certain nusdo^
meanor convictions. 85*154. i

Juveniles; collection of blood and saliva spedmens; fingec*
printingby Kfil. 95-63.

CASE ANNOTATIONS ' :
1. Lewd and lascivious behavior notlesser degree o^ aggra

vated sodomy. Statev. Crawford, 223 K. 127, 128, 573 P.2d.
982. - • .

2. Lewd and lasdvious behavior notlesser degree ofaggra- ^
vated sodomy orindecent liberties with a child; conviction af
firmed. State V. Gregg. 226 K. 481, 482, 483, 484, 602 P.2d
85. • .

3. Cited inholding thatsecond prosecution under21-3511.'
didnotconstitute double jeopardy underthe provisions of 21-
3108.Williams v. Darr, 4 K.A.2d 178,179,180,181,603 P.2d
i02L . 1

' 4. Lewd and lascivious behavior not a lesser included of
fense ofaggravated sodomy. State v. Robinson, Lli^ &Clark,'
229 K. 301, 307, 624 P.2d 964. v.' "
' 5: Offense hireunder not lesser degree ofaggravated sod
omy nor rape. State v. Davis, 236 K. 538, 542, 694 F.2d 418}
(1985). •• . i ,

6. Resolutioa using statutory language aimed atsex for hire
in adult entertainment centers not a bin on nude dandng.
Moody v. Board of Shawnee County Comm'ts, 237K.67,75,
697 P.2d 1310 (1985). • ii' ' "

7. Cited; intent toarouse or gratify serual desire makes of-.
fense narrow andspecific; notunconstitutionally oveibroad or
vague. State v. Perrigo, 10 KA.2d 651, 655, 708 P.2d 987
(1985). I

8. Notconsideredlesser induded offense (21-3107) of rape
(21-3502); other non-induded offensesnoted. State v. Moore,/
242 K. 1, 3, 748 P.2d 833 (1987). :
' -9. Evidence ofprior false accusations asnot evidence conr*
templated by rape-shield law (21-3525); light tocross-exami-'

nation examined. State v. Barber, 13 K.A.2d 224,
1288(1989). • . . V- s

10. Public exposure not, per seviolative ofstatut^i^^tl
may be ^erred by conduct U.S. v. Cox, 929 F.^15ll.(i^P..

21>3509* v.,
History: L. 1969, ch. 180, § 21-3509;*'Re^

pealed, L. 1992, ch. 298, § 97; Repealed, L. 1993,
ch.291. § 283; July 1:

CASE ANNOTATIONS ' r
1. No error infailure toInstruct jury on lewd and lasdvipQs,

behavior or indecent solidtation of a child; convictioilij^';
finned. State v. Gregg, 226 K. 481, 482. 483, 602 P.2d;^cS5' ^

2. Cited; right to counsel infringed where law partner rflpr.^
resents anothercharged with same crimeand conilict^aii;)«.
State v. Lem'Mons,238 K. l. 2, 705 P.2d 552 (1985).

3. What actions necessary to toll statute of limitations (21- ^
3106) discussed. State v. Mills, 238 K. 189,.,708 P.2dJ.Q79
(1985). . ..I.. .,

4. Delays inholding trial caused by defendant's motion for
competency hearing, basis ofsearch warrant examin^ Sta^
V. Prewett, 246 K. 39.40,785 P.2d 956 (1990).'.; '

5. Aggravated sexual battery (21-3518) as not lesser4.m-
eluded crime ofrape, (21-3502) examined; holdings to the con-|"^
trary disapprdved. State v." Gibson, 246 K. 298,30^,- 787.^4<1, ""
1176(1990). • • •• • •

21-3510. Indecent solicitation
child, (a) Indecent solicitation of a child

(1) Enticing or soliciting,a child 14 of^rnqre
yea!n ofage but less than 16 years ofage to cpm'lM|
mit or to submit to an unlawful sexual ^t;

(2) inviting, persuading orattempting to^ per: ^
suade achild 14 ormore years ofage buti^s ,u^
16 yean of age to enter any yehiclei tbu^^gi
room or secluded place with intent to commit -an^
unlawful sexual actupon oryath the'child.^ '̂ •

(b) • IndecentsolicitationofachildisaseveH^fl^i
level 7, perepn felony.• '
. -Histoiyj ' L. 1969, ch! 180, §21-3510; L4992,
ch. 298, § 26; L. 1993, ch. 291, § 47;July
Attorney General's Opinions:.. •, TvP

Code for care of children; definition of sexual abuse-and

m

UUlUlVCU Xiuui All iJVcuUlU^UViAlC» ^

children or family day care homes; "effect of certain misde- j '̂it?
meanorconvictions. 85-154. , ' ,/ Irj"

. ' • - - "iJf rip-
i.- ' CASEANNOTATlONS^wii, . '

1.' No error In failure to Instruct jury on lewd and lascivious>•I'o
behavior or indecent solidtation of a* child; conviction*^^-'
firmed. State v. Gregg, 226 K. 481,482, 483, 602 P.2d 8S/ii ' ;i.i

2. Cited inholding thatsecond prosecution under 21^11-t-
didnotconstitute double jeopardy undertheprovisions of21-i --
3108. Williams v. Darr. 4K.A.2d 178, 190, 603 P.2d:1021.'.riir .;i:|

».3.i Aggrav^ed sexual -battery.'(21'-3518) as not les^riin-
eluded crimeoftape, (21^>^2) examined; holdings to the ^n^c
traiy'disapproved. State v.Gibson,'246 E. 298,302, 787 P^^^i
1176(1990). ' A



Sex Offenses 21-3513;

21-3511. Aggravated indecent solicita
tion of a child. Aggravated indecentsolicitation
of a child is:

(a) Enticing orsoliciting achild under theage
of 14 years to commit or to submit to an unlawiul
sexual act; or

(b) inviting, persuading or attemptingto per
suade a child under the age of 14 years to enter
any vehicle, building, room orsecluded place with
intent to commit an unlav^ sexual act upon or
with the child. i

Aggravated indecent solicitation ofa child is a
severity level 6, person felony.

History: L.1969, ch. 180, §21^11; L.1992,
ch. 298, § 27; L. 1993, ch. 291, § 48; July 1,
Attorney General's Opinions:

Code for care of children; definition of sexual abuse find
exploitadoD in code; conformity with federal regulations. 83-
186.

CASE ANNOTATIONS

1. Convictionbereunder afBrmed; psychiatricexamination
ofcomplaining witness isdiscretionary with trial judge. State
V. Gregg, 226 K. 481, 482, 483. 602 P.2d 85. , '

2. Cited in holding thatsecond prosecution underthis sec
tion did not constitute double Jeopanfy under the provisions
of21-3108. Williams V. Dair,4 KjL2d 178,179,180,181,603
P.2d 1021. • ' • ;

3. Mother's testimony at trial as to child's statements per
missible hearsay under G0*460{dd)| Sixtii Amendment notvi
olated. State V. Fendelton, 10 KA.2d 26, 32. 690 F.2d 959
(1984). • I ' '

4. Cited; provisions of60-460(dd) (statements bychildren)
Inapplicable toproceedings underjuvenile offenders cod© (38^
1601 etseq). InreMaiy P., 237 K. 456,701 P.2d 681 (1985):

5. Cited; expungement of1974 conviction record, expost
facto nature of 21-4619 examined. State V. Anderson, 12
K.A.2d342, 744 P.2d 143 (1987).

6. Aggravated sexual battery (21-3518) as not lesser in
cluded crime ofrape. (21-3502) examined; holdings tothecon
trary disapproved. State v. Gibson, 246 K. 298, 302, 787 P.2d
1176(1990).,. , . - •• 1. •- •

21-3512. Prostitution, (a) Prpstitutddn is
performing forhire, oroffering oragreeing toMr-
form for hire where there is anexchange o£value,
any ofthe following acts: --V ['• I "• '

(1) Sexual intercourse;• !"
(2) sodomy; or • " • Vt 4":'
(3) manual orother bodily contact stimulation

of the genitals of any person with the intent to
arouse or gratify the se:^ desires of the offender
or another. •

(b) Prostitution is a^ class B nonperson mis
demeanor. ! •,t

Histoiy: - L. 1969, ch. 180, §21-3512; L. 1980,.
ch. 98, §1;L: 1983, ch. 109, §9;L. 1992, ch.239,
§ 80; L. 1993, ch. 291, § 49; July 1., .

Reviser's Note: M '
' For Source or Prior Law, see 21*3515. •••'•

CASE ANNOTATIONS / • . JiA
•1. Indictment hereunder'sufficient .for federal oSiense

where alleged acts included travel and useof facilities in lU'̂ '
terst^ commerce; two locales insufficient for instructions ra,
two conspirades. United States v. Russo, 527 F.2d 1051. f

2. Statute not unconstitutionally vague nor overiy broad.;
State v. Parker. 236 K. 353, 356, 690 P.2d 1353 (1984). ' r

.. 3. Cited; prior conviction ofthis statute andrelated statutes.
asbarring readmission topractice law examined. In reRusso,-
244 K. 3, 765 P.2d 166 (1988).

21-3513. • Promoting prosiitutioiL ..(a)i,
Promoting prostitution is: • >i -i.i-r- i i*.
: (1) Establishing.owniiig, maintainingofnifin-'̂

aging a house of prostitution, pr participating in
the establishment, ownership, maintenance,
management thereof; ' • '

(2) permitting any place partially or wholly
ovmed orcontrttlTed by the defendant to be used
as a ho\ise of prostitution; •'

(3) procuring a prostitute for a house ofpros-^
titution; • ' - ' i -• '•

(4) . inducing another to become a prostitute;'̂
'(5) soliciting a patron fora prostitute or for^^as

'houseofprostitution; i ; ' vi . '!/ ', 0 ^
^ (6) procuring a prostitute for a patron; '

(7) procuring transportation for, paying' for,^
the transportation of, or transporting a•person^
within thisstatewith the intention of assisting^pr
promoting that person's engag^g in prcwti^tiohi^
or ' . . <• t y

(8) being employed to perform wl;^^
is prohibited by t^ section. .

(b) (1) ' Promoting prostitutioh isaclass A
son misdemeanor when the prostitute is 16,^r i
more years of age. ' ; .. ; , ^

(2) Promoting prostitution when the* prosti-^
tute is 16 or more ye^ .of age,is a severity level;.
7, person felony if cominitted by a penon whj&.
has, prior to Ae comrnission. of^the crime,
convicted of promoting prostitution. ^ . v
' (3) •' Promoting prostitution is a s^erity 1^ ^
6, person felony when, the prostitute is'^der^B .j
years of age. «• " r -sW

Histoiy: L. 1969. ch. 180, §21-3513; L. 1986,;
ch. 120, § 1; L. 1992, ch. 298, } 28; L. 1993, ch.'
291;'§ 50; L. 1994, ch. 291, § 25; July l..;V: /sia.
Revlsor's Note:
' ForSourceorPriorLaw,'5ee21-3515.

lAvrReview and BarJournal References: - ^
*^e Obscenity Law's Application in Kansas: Issues tnd:

PixKeduies," StanN.Willdns, 12W.LJ.il85,196 (1^3)oIiiiG

'.r • p. -
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CRIMES AND PUNISHMENTS

Mentioned In note, "Constitutional L^w—^Regulation-of
Massage ParloR," 24 K.LR. 462 (1976).

Attorn^ General'sOpinioiu:
Sex onenses; promoting prostitution; newspaper advertise

ments. 83>131. ,

CASE ANNOTATIONS '
1. Conviction bereunder reversed; failure to advise of jury

trial right; nowaiver. Statev.Irving, 216K. 588,533 P.2d1225.,
2. Indictment bereundersufficient for federal offense u^ere

alleged acts included travel and use'of fadlitles 'in interstate
commerce; two locales InsuIBdent for instructions on two con-
spirades. United States v. Russo, 527 F.2d 1051. i ' • .

3. Seption properly applied; conviction upheld. Statp^v.
Dodson, 222K. 519, 521, 524, 525, 565 P.2d29r: ' ' ,

4. Stop of defen(^t's car under 22-2402 held Justified by
reasonable suspicion. State v. Hayes, 3 KLA.2d 517, 519, 597
P.2d268.

5. Cited; prior conviction ofthis statute andrelated statutes
as barring readmission to practice lawexamined. In re Russo,
244 K. 3,765 P.2d 166 (1988). i f i •

21-3514. :
Historyi ' L 1969, ch. 180, § 21-3514; Re-,'

pealed, L. 1992, ch. 298, §97;' RepesJed, L. 1993,^
ch.'291, §283; July 1. ' I ' ^

CASE ANNOTATIONS , i,
1. Crimes in which priorconviction is a necessary element

distinguished from crimes considered in establishing penalties.
State v. Loudermilk. 221 K. 157,159, 557 P.2d 1229. '

2. Qted; knowledge, intent orabsence of mistake a^ not
constituting element of subsequent offense, under 21-
4619(f)(4) (expungement statute). State v. Riedet 242 K. 834,
835,752 P.2d 115 (1988).' •' ' " -

21;-3515* Fatronizmg:a prostittite.,^(].).
Patronizmg a prostitute is either: '' :..

(a), Knowingly entering or , remaining in 'a
houseofprostitution withintent to engage in sex-.
ual intercourse, sodomy orany urJa^yful sexual ^t
with aprostitute; or ! i' >

(b) knowingly hiringa prostitute to engage in ^
sexual intercourse, sodomy orany unlawful sexual
act' •'

(2) Patronizing a prostitute^ is a class C mis-/
demeanor. . ' ' i'' '

L. 1969, ch.180; §21-3515; L. 1983,
ch. 109,§io;juiyi.;'
Source or prior law: ' ' .*1 ' ;

21-426,21-427,21-428, Sl-037,2l''-938,21-939,21-940,21-
942,38-705. . i ' "•T- •'!!'

' ' • 'CASEAIWOTAT^ONS , ;'V
1.Aggravated sodomy and rape prosecution; noerror infail- '

ure to instruct juryon patronizing a prostitute. State v. Blue, L
225 K. 576,580,592 P.2d 897. j , .i

21-3516* Sexual exploitation of a c^ld.
(a) Sexual exploitation ofa child is: i,:.,," i

(1) Employing, using, persuading,-Inducing,
pnHring orcoercing aclmd under 16 years ofage *

to engage in sexually explicit conduct ifor^e pur- "T-
pose ofpromoting any performance;'- 'i-iit'

(2) possessinganyfilm, photograph. negative,'
slide, book, magazine or omer printed or visual i lj;
medium' or any audio tape-recording or ftny' phd-' i
tocopy, video tape, video laser disk, compiiteK
hardware, software, floppy disk or any other com-
puter related equipment or computer'genemted

isfy the sexual desires or'appeaJ to' th^Briirient '
interest of the offender, the child or ano

(3) being a parent, guardian or othe? persbn-.
having ci^tcSy or contfoT ofachild under 16yei^ ;\.-
ofage and knowingly permitting such child te en^^ "Ij
gage in, or assist another^to engage in, sexually
expUcit ConductW toypiirpose described in! sub- 1
section,(a)(1) or.(2); pr •.

(4) promoting any performance thafincludes'̂ l^
sexually explicit conduct bya childundefl6^axs 'ira

1_ .•—•il 1 1. 1 iJli. -f 13

(1) '-'Sexually expUciticonduct"-means^^t\ '̂''
or simulated; Exhibitionin^the nude;'sex5al^tefjJ:,
course or sodomy,,including genital-genii^,
genital, anal-genitid ororsJ^anal contactt^hetherlr

genitals or pubicarea of anyperson.
(2) ••'Promoting'V: means procuring,'n^Sellihg|»|

providing, lending,"mailing, deUverin&'̂ trtMfe^p^
ring, transmitting, distributing, circulatiii^
seminating, presenting, ;f producing,'.; directing,
manufacturing, issuing, publishin '̂dispk)^g,'̂ ^^g
hibiting or advertising: •')f n

(A) For pecuniary profit; or
(B) with intent to arouse orgratify thesexual

desire or appeal to the prurient inter«t^of the-i®
offender^ the child or anothen

(3) "Performance" -^tneans any- filmi^;phot^!^
graph, negative, slide, -book, magazind '̂Of/dthiB^^
printed or visu^ medium, any audio tape^i-^J^ldS®
ing or any photocopy, vide<5 tape,'Addeo la^r^dS^S
computer hardware,' software, floppy disW-'irt^to^S

any manner any film, photography^ negatiVej^pl^

'W'S



Sex Offenses 21-3518

tocopy, video tape or video la5er disk or any play
or other live presentation.

(4) "Nude" means any state of undress in
which the human genitals, pubic remon, buttock
or female breast, at a point below the top of the
areola, is less than completely and opaquely cov
ered.

(c) Sexual exploitation of a child is a severity
level 5, person felony. '

(d) This section shall be part of and supple
mental to the Kansas criminal code.

History: L. 1978, ch. 122, §1; L. 1985, ch.
109. § 1; L. 1986, ch. 121, § 1; L. 1989, ch. 90, §
1; L. 1992, ch. 298, § 29; L. 1993, ch. 291, § 51;
L. 1995.ch. 251, § 11; July 1,
Law Review and Bar Journal References:

"Survey of Kansas Law: Family Law," Camilla Klein Havi-
land. 27 K.LR. 241, 252 (1979).

"Survey of Kansas Law: Criminal Law and Procedure,"
Keith G. Meyer, 27K.L.R. 391, 392 (1979).

Attorney General's Opinions:
Code for care of children; de^don of sexual abuse and

exploitation in code; conformity with federal regulations. 83-
186.

CASE ANNOTATIONS

1. Statutory guidelines for acceptance of guilty plea (22-
3210) examined in60-1507 proceeoing. Noble v.State, 240K.^-
162, 727 P.2d 473 (1986).

2. Undeveloped photographic film comes within meaning
of "any film" assetoutin (l)(b). State v. Peltier, 249 K..415,
430.819 P.2d 628 (1991).

3. Failure of trial courtto define "sexually explicit conduct"
was notcleariy erroneous. State v. Fore, 17K.A.2d 703, 706.
843 P.2d 292 (1992).

21-3517. Sexual battery, (a) Sexual bat
tery is the intentional touching of the person of
another who is 16 or more years ofage, who isnot
thespouse of the offender andwho does notcon
sent thereto, with the intent to arouse or satisfy
the sexual desires of the offender or another.

(b) Sexual battery is a class Aperson misde
meanor. >

(c) This section shall be part of and supple
mental to the Kansas criminal code.

Histoiy: L. 1983, ch. 109, §'d3; L. 1992, ch.
298, \ 30; L. 1993, ch. 291, §52; July 1... -
Law Review and Bar Journal References:

"Family Law: Children Having Children—A FathersAge b
Irrelevant for Purposes ofDetermining Parental Responsibility
[State ex rel. Hermesmann v. Seyer, 847 P.2d 1273 (Kan.,
1993)]," Rebecca Proctor Wempe. 33W.L.J. 247, 255 (1993).

CASE ANNOTATIONS

1. Plea and conviction void where defendant erroneously
boundover(22-2902) on misdemeanor. Stalev. Leslie, 237K.
318,319, 699 P.2d510 (1985).

2. Sexual battery and aggravated sexual battery (21'3518)
are not lesser included oSenses of rape (21-3502). State, v.
CallowHy, 238 K. 415, 418, 710 P.2d 1320 (1985).

3. Cited; 21-3518 as lesser Included offense of prior 21-
3504 examined. Statev. Ramos. 240 K. 485, 488, 731 P.2d837
(1987). '•

4. Qted by concurring judge In majority holding that ag
gravated sexual battery (21-3518) not lesser included offense
of Indecent liberties (21-3503). State v. Fulcher, 12 KAJ2d
169, 173, 737 P.2d 61 (1987).

5. Cited; aggravated sexual battery (21-3518) as lesser 1^,
eluded offense of indecent liberties with child (21-3503)-ex-'
amined. State v. Hutchcrafk, 242 K.- 55, 59, 744 P.2d,849
(1987). • - . '.v

6. Cited; 60-1507 question onjurisdiction toconvict ofag
gravated sexual battery (21-3518) onInformation charging rape
(21-3502) examined. Patterson v. State, 12 KA.2d 731,-733,
754 P.2d 1207 (1988). .

7. Cited; two-pronged test to determine wiiether lesser
crime is lesser include offense (21-3107(2)(d)) examined;
State V. Fike, 243 K. 365, 369, 757 P.2d 724 (1988). '̂•/•"i.-i-

8. Circumstancesindicatinglackofconsentexamined.State
V. Blount,13 K.A.2d 347, 348, 770 P.2d 852 (1989). yy m-

9. Admissibility ofprior crimes evidence and preservation
ofissue onappeal examined. State v.Clements, 252 K. 86,843
P.2d679(1992). ' " l

10. Whether evidence supported conviction, where defen
dant alleges battery occurred ^er victim died examined. State.
v. Waddell. 255 K. 424, 435, 874 P.2d 651 (1994). ^

21-3518. Aggravated sexualbattery, (a) .
Aggravated sexual oattery is the intentional touch
ing of the person of another who is 16 or more •
years of age and who does not consent thereto,
with the intent to arouse or satisfy the sexual de-
sires ofthe offender oranother under any of&e .
following circumstances: • ' a U

(1) When the victim is overcome by force or
tear;

(2) when the victim is unconscious or physi
cally powerless; • V,

(3) when thevictim isincapable ofgiving con
sent because of mental deficiency or disease, or
when thevictim isincapable ofgiving conseiit he-^
cause of the effect of any alcoholic liquor,' h£tf-,
cotic, drug or other substance, which condition
was known by, orwas reasonably apparent to, the
offender. I. '

(b) Aggravated sexual battery is a se^n^"
level 5, person felony.

(c) This section shall be part of and supple
mental to the Kansas criminal code. •'

History: L. 1983, ch. 109, § 14; L. 1993,
253, §9; L.-1993, ch. 253. §"10; July 1. , .
l^w Review and Bar Joiimal References: •• •

"Criminal Law: Multiplicity and the Independence of Ag
gravated Sexual Battery Under KAN. STAT. 'ANN.''521- '
3107(2) [Statev. Mason, 827 P.2d 748 (Kan. 1992)]," Lance '
Thaxton, 32 W.LJ. 290,292(1993).

'.5 •'•)!!'.if''??
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CRIMES AND PUNISHMENTS

"FamilyLaw: Children HavingChildren—A Father's Ageis
Irrelevant for Purposes ofDeter^ning Parental Responsibility
[State ex rel. Hermesmann v. Seyer, 847 P.2d 1273 (Kan.
1993)]." Rebecca ProctorWempe,33 W.UJ. 247.255 (1993),

CASE ANNOTATIONS
1. No jeopardy where defendant erroneously bound over

(22-2902) on misdemeanor; refUing within 21-3106 permitted
on remand. State v. Leslie, 237 K. 318, 319, 699 P.2d 510
(1985). • : •

2. Sexual battery (21-3517) and aggravated sexual battery
hereunderare not lesserincluded offenses of rape (21-3502).
State V. Galloway. 238 K. 415.418, 710 P.2d 1320 (1985).

3. Cited; 21-3518 as lesser included offense of prior 21-
3504 exanuned. State v. Ramos, 240 K. 4^, 731 P.2d 837
(1987). •' V'

4. Cited; not lesser included oRense of ,indecent liberties
(21-3503), no instruction necessary. State v. Fulcher, 12
K.A2d 169,170, 737 P.2d 61 (1987). •'

5. Notconsidered lesser Included offense (21-3107) ofrape
(21-3502); other non-included offenses noted. State v. Moore,
242 K. 1, 3, 748 P.2d 833 (1987). ''

6. Crime hereunder. lesser included offense of Indecent lib
erties with chUd(21-3503). State v. Hutchcraft, 242 K. 55,744
P.2d 849 (1987). ! '

7. Cited;60-1507 question onjurisdiction to convict ofag
gravated sexual batteryoninformation charing rape(21-3502)
examined. Patterson v. State, 12 ICA.2d 731, 754 P.2d 1207
(1988). ' ' '

18. Whether evidence supportedconviction where defen:)
dant alleges battery occurred ^er victim died examined. State
V. Waddell, 255 K. 424, 435. 874 P.2d 651 (1994).; •"

:'M' . IM--,
Sl'SSlOa
History: L. 1986, ch. 121^ § 2; Repealed,";Lo

1992, ch. 298, §97; Repealed, L.1993, ch. 291,,§,i
283;July 1.

CASE ANNOTATIONS v, ioW:
1.. Cited; tWD-pronged test to determine whether l^erj

crime is lesser included oHense (21-3107(2)(d)) examined.
Statev. Fike, 243 K. 365," 372, 757 P.2d 724 (1988). . '

. •• ' . • •• V ... • U!-/CJ
21«3520.. Unlawful sexual relations^Ua)

Unlawful sexual relations is engaging in consen-I
sual sexual intercourse or sodorriy with a perjpnl
who is not married to the offender if: .ivv , -t>7

(1) The offender is an employee of the^de^
partmentofcorrections or the,employee of a con
tractor whois under contract to provide; servicesj
in'a correctional institution and the person'vrtth'
whom the offender is engaging in consensual sex^
ual intercourse or sodomy is an;inmate; or '-rinijA

(2) the offender'is a parole officer and^the
person with whom the: offender is engaging

•8. Aggravated sexual battery not lesser Induded offense of consensual sexual intercourse Or Sodomy iS an in-^
Indecent liberties with achild (21-3503(l)(b))nState v. Fike, V^mate who has been rftle^ed on parole or condi-i,
243 K. 365,373,757 P.2d 724 U988). ' ' tionalrelease.orpostrele^esupervision'imder.th^

9. Statute not unconstitutioi^yvague for failing to (define direct supervision anid control of the offender; ryr
lack of consent; consent or lack thereof examined. State v. /, v ' •; • ,ri J^!nr
Rln.itif IT If A9^1 fU7 A"?! 77n P ' (w For pUTpOSeS Ot thlS aCt - ...i

243K. 365, 373, 757P.2d 724 (1988). , . *
9. Statute not unconstitutionallyvague for failing toi^efine

lack of consent; consent or lack thereof examined. State v.
Blount, 13 K.A.2d347, 351, 770 P.2d 852 (1989). ' - -

10. Aggravated sexual batterynot lesserincludedoffense of
indecent liberties with a child (21-3503). Statev. Moppin, 245
K. 639. 644. 783 P.2d 878 (1989). ' ' '

11. Aggravated sexual batterynot includedcrimeof aggra
vated criminal sodomy (21-3506) or indecent bberties with
child (21-3503).State v. Damewood, 245 K.676,686, 783 P.2d
1249(1989).

12. Aggravated sexual battery not lesser included crime of
rape (21-3502); holdings to thecontraiy disapproved. State v.
Gibson. 246 K. 298, 787 P.2d 1176 (1990).. ! '

13. Mandate in 1989 Supp. 21-4603(3)(a) (now 1990 Supp.'
21-4603(4)(a)) regarding sentence modification examined in
depth; held constitutionaL Statev. Reed, 248£. 792. 794,811
P.2d1163 (1991). : -i ,-1

14. Aggravated fexual batteiynot lesser included crime of
attempted aggravated sodomy or attempted rape; test for de-'
termining multiplidtous charges. Statev. Mason, 250 E. 393,
394, 399. 400, 827 P.2d7^ (1992).,, .

15. Cited where conviction ofaggravatei^cest, under facts
alleged and proved barred prosecution for indecent liberties
and aggravated criminal sodomy. State v. Chandler, 17ZA2d
512.515, 839 P.2d551 (1992). l-i -i k] -

16. Guilty plea reversed where no shovvdng thatcourt met
conditions of 22>3210; no presumption of compUance where.
record silent State v. Anziana, 17 KA.2d 570, 840 P.2d 550

.(1992). -. I
17. Whether codefendant who received harsher sentence

thanothercodefendant furnished record showing prejudicial
error examined. State v. Castoreno, 255 K. 401,41^ 874 P.2d
1173(1994). v'. • • ••

(d; f or purposes 01 tins act
(1) "Correctional institution''means"^the sarrie'

asprescribed byK.S .A. 75-5202,' andamendmSnKi
thereto;'-;^

(2) "inmate" means thesame asprescribeid bya
K.S.A. 75-5202,and amendments thereto;.
. (3) "parole officer" means the sanie as pre*-

scribed by K.S.A. 75-5202, "and amendment
thereto; and'' ,

(4) "postrelease supervision'' means the same'
as prescribed in the Kansas seiitencing'guidelines^
act in K.S.A.'21-4703;" r-' ^

• (c). Unlawful sexual relations isa severify level
10 person felony.

History; -.L. 1993,'ch. 142,'§ 1; Juiyi! .
Zlr3S2l to21-3SZ4. Reservef

•: 2i-352S«'' Evidence of complaining
ness* previous sexual conduct in prosecution^t
for sex offenses;motions; notice.'(a)'The pi^or
visions of^this !sectiori'shall apply only ln"a prose^f
cution for': (l).Rape, as definet ^by K.S.A-';21-35piy,
and amendments thereto; (2) indecent libertiMv
with a child, as de^ed 'in K.SA.'21-^03,.:^4'.
amendments.thereto;,(3) aggravated indecent liW
erties with a child, as defined in K.S-A^ 21-350^ •

H-
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Sex Offenses

and amendments thereto; (4) criminal sodomy, as
defined in subsections (a)(2)and (a)(3) of K.S.A.
21-3505 and amendments thereto; (5) aggravated
criminal sodomy as defined by K.S.A. 21-3506,
andamendments thereto; (6) aggravated indecent
solicitation of a child, as defined in K.S.A. 21-
3511, and amendments thereto; (7)sexual exploi
tation of a child as defined in K.S.A. 21-3516, and
amendments thereto; (8) aggravated sexual bat
tery, as defined in K.S.A. 21-3518, and amend
ments thereto; (9) incest, as defined in K.S.A. 21-
3602, and aniendments thereto; (10) a^ravated
incest, as defined in K.S.A. 21-3603, an^amend-
ments thereto; (11) indecent solicitation of a child,
as defined in K.S.A. 21-3510 and amendments
thereto; (12) aggravated assault, as defined in
K.S.A.21-3410, and amendments thereto, with in
tent to commit any crime specified above; (13)
sexual batteryj as defined in K.S.A. 21-3517, and
amendments thereto; or (14) attempt, as defined
in K.S.A. 21-3301, and amendments thereto, or
conspiracy, as defined in K.S.A. 21-3302, and
amendments thereto, to commit any crime spec
ified above. •

(b) Except as provided in subsection (c), in
any prosecution towhich this section applies, ev
idence ofthecomplainingwitness' previous sexual
conduct with any person including the defendant
shall not be admissible, and no reference shall'be
made thereto in the presence of the jury, except
under the following conditions: The defendant
shall make a written motion to the court to admit
evidence or testimony concerning the previous
sexual conduct of the complaining witness. The
motion must be made at least seven days before
the commencement of the trial unless that re
quirement is waived by the court. The motion
shall state the nature of such evidence or testi
mony and its relevancy and shall be accompanied
by an affidavit in which an offer ofproof ofthe
previous sexual bonduct of the complaining wit
ness is stated. The motion, affidavits and anysup
porting or responding documents of the motion
shall notbe made av^lable for examination wth-
out a written order ofthe court except that such
motion, affidavits and supporting ana responding
documents or testimony when requested shall be
made available to the defendant or the defen
dant's counsel andto the prosecutor. The defen
dant, defendant's counsel andprosecutor shall be
prohibited from disclosing any matters relating to
the motion, affidavits ana any supporting or re
sponding documents of the motion. The. court

shall conducta hearingon the motion in camera.
At theconclusion ofthehearing, if the court finds'
that evidence proposed to be ofiered by the de-.
fendant regarding the previous sexual conduct of
thecomplaining witness isrelevant and isnototh-,
erwise inadmissible as evidence,, the court may
make an order stating what evidence may be inf
troduced by the defendant, and ^e riature of the_Questions to be permitted. The...defendant nmy

len ofier evidenceand questionwitnesses in ac-;
cordance with the order of the court.

(c) In any prosecution for acrime designated
in subsection (a), the prosecuting attorney rnay'
introduce^evidence concerning any previous sex
ual conduct of the complaining witness, and the^
complaining witness may testify as to any such'
previous sexual conduct. If such evidencie or tesr
timony, is introduced, the defendant may cross-,
examine thewitness who gives such testimony and
offer relevant evidence limited specifically to the-
rebuttalof suchevidence or testimony introduced
bytheprosecutor orgiven by thecomplainingvwt-
neSS. ; • 1' n' .,. r?(.i

: (d) Asused in this section, "complaining wit-
i^jsss" means the alleged victim ofany crime des-^;
ignated insubsection (a), the prosecution ofwhich
is subject to this section.

History: L. 1976, ch. 162, f 1; L. 1983, ch;;
109, \ 15; L. 1991, ch. 87, §1; L. 1992, ch. 298,
§ 32; L. 1993, ch. 291, § 53;Julyl. •
Law Bevlew and Bar jfounul References:

Protected testimonyofrapevictim, 18W.L.J. 665,667,669,.
670.671,672(1979). i v -M

"Survey of Kansas Law. Evidence," Spencer A. Card, 27
K.L.R. 225, 234 (1979). , ;f

"The Kansas Rape Shield Law," 2 J.K.T.LA. No.4,.11„12.
(1978). • '••• .

"Kansas Recognizes Rape Trauma Syndrome,",Charies
Herd,24W.L.J. 653,662(1985).. . . nlf])

Attorney General'! Opinions: ' »'<*!•
Rape: MCTavated sodomy rape shield statute; gender. 88-.,

162. •

QiSE ANNOTATIONS m ••

•: 1. ^pUed; triid court did not abuse discretion inrestricting
cross>examination inprosecution for rape. State v. Com, 2^.
K. 583,585,575 P.2d 1308. •' u- ' ^

2. ated{court properly refused toallow questions concern
ing rape victim's prior sexual experience. State v. Cook, ^4^^
132,.135,577 P.2d 257.

3. Section held constitutional; limitations on evidence,:of,
previous sexual conduct not violation ofdue process; convic
tionaffirmed. Statev.^Villiams, 224K.468,469,470,580 F.2d,
1341. I'

4. Statute constitutional; sixth amendment guarantees not
offended; no abuse of discretion by trial court. Statsv, filue,,
225 K. 576, 578, 579, 580, 592 P.2d 897. •• T

.tk-.
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5. Construedand appliedon appealfromconviction uader-
21-3502 and 21-3205; sectioo constitutional; Judgment'af
firmed. Id re Nichols, 2 K.A.2d 431, 432, 433, 435, 436, 437,.
580 P.2d 1370.
' 6.' Mentioned; the trialJudge has discretion to order a psy

chiatric examination of a complaining witness in a sex crime
case. Statev. Gregg, 226 K.481,489.602 P.2d85.

7. No abuse of discretioQ in excluding evidence of ques
tionable relevancy, though possibly not within purview ofsec
tion.' State V. Washington, 226 K. 768.773,774,602 P.2d 1377.

8. Conviction ofrape upheld; victim's alleged prior sex acts
not admitted because required afBdavit notfamished. State v.
Sanden, 227 K. 892 893, 610 P.2d 633. •' •

9. Conviction of rape upheld; not error for trial court to
exclude evidence ofvictim's priorsexual activity. Statev. An-,
derson. 230 K. 681, 682, 640 P.2d 1232 (1982).

10. Rape victim's prior sexual activity generally inadmissi
ble; no implication of consent to act complalnod of. Statev.
Stellwagen, 232 K. 744, 746, 747.659 P.2d 167 (1983). i;•

11. Evidence astoprior sexual conduct between defendant
and victim, although material, was irrelevajit as too remote.'
State V. Williams, 235 K. 485,488.489. 681 P.2d 660 (1984).'

12. Admission of rape trauma syndrome testimony not vi
olation of rape shield prtMsions. State v. McQuillen, 236 K •
161,172,689 P.2d 822 (1984). ' > ' th •

13. Evidence ofprior .sexual conduct allowed ifproven rel
evant to any fact at issue. State v. Bressman, 236K.296, 299,
300, 689 P.2d 901 (1984).

14. Evidence thatvictim pregnant would nottendto show
intercourse was consensual State v. Zuniga, 237K. 78^^3,'
703 P.2d 805 (1985). • • • -m

15. Term "sexual conduct" is not so vague diat personof
comnion intelligence must guess at mearung. State v. Cannl
chael, 240 K. 149,154,156,727 P.2d 918 (1986).' ' ^.

16. Defendant may not ignore requirements herein because
ofothercrimes charged in addition to those covered. State v.
Redforti 242 K.658, 673, 674,750 P.2d 1013 (1988).

17. Evidence ofprior false accusations bycomplaining wit
ness in indecent liberties (21-3508) case is not evidence con
templated hereunder. State v. Barber, 13 K.A.2d.2^, 225,226,
766 P.2d 1288 (1989). ' '

18. Exclusion of testimony that victim formed social ac
quaintances with men on spontaneous basis examined. State v..
Gonzales, 245 K. 691, 698, 783 P.2d 1239 (1989). V

19. Defendant autiiorlzed to offer relevant rebuttal evi
dence where state introduces evidence ofprevious sexual con
duct State V. Beans.247 K. 343,348, 800 P.2d 145 (1990). .

20. Two-fold purpose of statute stated; evidence that an
other may^have committed alleged abuses that Impeaches
credibilityofwitness admissible. State v. Arrington, 251K. 747,
749, 750, 840 P.2d477 (1992). i '

21;'Absentwaiver, defendant's f^ure to comp^wlth notice
and hearing provisions precludes adAiission ofevioence tiiaL
StateV. WalW, 252 K. 117,134,843P.2d 203(1992). •

22. 'Admissibility of rebuttal evidence offered concerning
previous sexual conduct ofvictim ixamlned; teview ofrape'
shield discussed. State v. Chandler, 17 KA.2d 512,516,
839 P.2d551 (1992).' ' 1•' «''''• ' '

23. 'Admlssibility ofevidence ofprior sexual contact ofsex-l
uaUy abused victim examined. State v. Walker, 252 K. 279,285,
845 PJid 1(1993). ; 1

24.' Admission oftestimony as to the reputation or lack of
veracity ofcomplaining witness not violative hereof. State v.,
Lewis. 252 K. 535,538,847 P.2d 690 (1993). ' '

25. Cited inholding court lacked jurisdiction toconvict fa-'
therof rape of 15 year-old daughter where father also con-
vlcted of ^gravated Iddnapping. Cannlchael State, ,18
iC.A.2d 435,^7, 856 P.2d 934 (1993). ' "• i"'' j.":..

26. ^Vhether court abused discretion hy suppressing 'evi
dence of prior sexual emrience of child'victim''ex{unined.
Statev. Uvery. 19KA.2d673.679, 683,877P.2d^ (1994)..

Article 36.—CRIMES AFFECrXNG^^J] '
' FAMILY RElATIONSHIPS;>';'\': ;'" ^

• AND CHILDREN ''-v" t"'
• • • • ' i - -.-n-ii.i

Law Review and Bar Journal References: -
"AQuantitative andDescriptive Survey ofEvidence Law In.

the'Kansas Appellate Courts," Stanley D. Davis, 37 K.ilR."
715,718(1989). ' - • , -f - u'J v'

•. . i :• .. M - '
21-3601.. Bigamy, (a) Big^y is wy.pf :^e.

following: ... . •
(1) Marriage within this state by any person

who shall have,another ^ouse living at^^ej t^e
of such inarriagGj.- .>

(2) -marriage wthin this state byanunmarried
person toaperson known tosuch immarried per-,
son to be the spouse of someother penon^,.-.,;,;

(3) cohabitation within this state afeii,ni^T^
riage in another state or .coimtiy under circum-|
stances described_in subsection (a)(1) or (a)(2)I^.;

(b) It shall ^ adefei^e to a,ch^ge;of;big{uiiy[
that the accused ireason^lv believed:thej|prior,
marriage had been.dissolvea by deati,j^vorce,p^
annulment .i« i,",' < . h-.-r

(c) .Bigamy is.a severity level,10, nonperspn.
felony...' .. t'. ••

History:. L..1969,ch.I80, §21-3601;L..1992,»
oh. 239, § 87; L. 1993,.ch. 291, §.54; July.l;
Sonrce or priorlaw:' :ic.''

21-901,21-902,21-903, 21-905. • -(Mfu;. " -V''

Revisor*! Note: ' • •• ' '
Procedural aspects, see K.S.A.2a.2613.*-- '

Law Review and Bar Journal References:
"Survey ofKansas Law. Family Law," Nancy G. Maxwell,

37K,LR. 801,806 (1989). : • •-•v i- s> /'iti

•" '.'-I • CASEANNOTA-nONS'"- • ^
L Annulment of bigamous marriage no-defense to piose-r

cutlon for crime of bigamy. State Vi Fitzgerald,. 240^!& 1^87,';
190, 726 ^.^1344 (1986)..,...jj.

'21-3602. •Incest Iricest is'̂ man^ge'*'td*^br
engaging inotherwise lawful sexuial intercoifee^br'
sodomy, as defined by K.S .A. 21-3501 arid ^erid-^
ments thereto','with a person who'is 18'b^more'
years of age and who is known to the bfferidei'' to'
be related to the offender as any. of the'following'
biological relatives:'parent, child,'grandparent'of
any degree, grandchild ofany degree, broth'erV'sis-'̂
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by rules and regulations and conspicuously placed
signs clearly stating that firearms are prohibited
within such building, and within any county court
house, unless, by county resolution, the board of
county commissioners authorize thepossession of
afirearm within such courthouse, is possession of
a firearm bya person other than a commissioned
law enforcement ofBcer, a full-time salaried law
enforcement ofBcer ofanother state orthefederal
government who is canying out official duties
while in this state, any person summoned by any
such officer to assist in maldng arrests or preserv-

the neace while actually engaged in assisting
such oflScer or a member of the military of
state or the United States engaged in the perform
ance of duties who brings afirearm into, or pos
sesses afirearm within, the state capitol buil(£ng,
any state legislative office, any office of the gov^
emor or office ofother state government elected
official, any hearing room in wmch any committee
of the state legislature or either house thereof is
conducting ahearing, the governor's residence, on
the grounds of or in any building on the grounds
of the governor's residence or 3je Landon state

ture, motor vehicle, aircraft, watercraft, railroad
car or other means ofconveyance ofpersons.pr-
property in which there is a human being who is
not placed in immediate apprehension of bodily
harm.

Criminal discharge of a firearm atan occupied
building or occupied vehicle is a severity level 7,
person felony. /'

Criminal discharge of afirearm at an occupied
building oroccupied vehicle which results inbod
ily harm to a person during the comnmsion
thereof is aseverity level 5, person felony,' . ,

(c) This section shall be part of and supple
mental to the Kansas criminal code. •r

Hisloiy: L. 1992, ch. 21, § 1; L. 1993, ch..
291. §158; L. 1994, ch. 348, §17; July 1. • ,

Article 43.—CRIMES AGAINST THE
PUBUC MORALS ' ' '

21-4301. Promoting obscenity, (a) Pro
moting obscenity is knowingly or recklessly: •

(1) Manufacturing, issuing, selling!'"giving,
providing, lending, mailing, delivering, transmit- -
ting, publishing, distributing, circulating, dissem
inating, presenting, exhibiting or advertising any
obscene material orobscene device; ' - .

(2) possessing any obscene material or ob^ '
scene device with intent to issue, sell, give, pro-'
vide, lend, mail, deliver, transfer, transmit, pub-'
lish, distribute, circulate, disseminate,' present,
exhibit oradvertise such material or device;"' "

(3) offering oragreeing to manufacture, issue,''
sell, give, provide, lend, mail, deliver, tr^mit,
publish, distribute, circulate, disseminate, pres
ent, exhibit oradvertise any obscene material or
obscene device; or

(4) producing, presenting or directing an ob-,
scene performance or participating in a portion .
thereof which is obscene or which contributes .to,,
its obscenity. , *'p .

(b) Evidence that materials or devices -.were ^
promoted to emphasize their prurient appeal or
sexually provocative aspect shall berelevant inde-
terminmg the question ofthe obscenity ofsuch.-i
materials or devices. There shall be apresumption
that a person promoting obscene materials orob-;-*
scene devices did so knowingly or recklessly ifj>' f •

(1) The materials or devices were promoted
to emphasize theirprurient appeal or sexuallypro- '
vocative aspect; or . . y -;

ofEce building. Docking state office building,
Kansas judicialcenter, county courthouses unless
otherwise allowed, or any other state-owned or
leased building, so designated.

(b) It is not a violation of this section for the
governor, the governor's immediate family, or
specifically authorized guests of the governor to
possess a firearm within the governor's residence
or on the grounds of or in any building on the
grounds of thegovernor's residence.

(c) Violation ofsubsection (a) isa class B non-
person select misdemeanor.

(d) This section shall be part of and supple
mental to the Kansas criminal code.

History: L. 1991, ch. 89, f 1; L. 1992, ch.
298, §80; L. 1993. ch. 291, §Ip; July 1.

21-4219. Criminal disciiarge of a fire
arm at an unoccupied dwelling, (a) Criminal
discharge of afirearm at an unoccupied dwelling
is the malicious, intentional andunauthorized dis
charge of any firearm at an unoccupied dwelling. •

Criminal discharge of a firearm at an unoccu
pied dwelling is aseverity level 8, person felony.

(b) Except as provided inK.S.A. 21-3411, and
amendments thereto, criminal discharge ofafire
arm at an occupied building or occupied vehicle
is the malicious, intentional andunaumorized dis
charge of afirearm at adwelling, building, struc

'I''rA.
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